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1. Introduction
This Statement of Environmental Effects has been prepared for the applicant of the proposed development. The report
is to accompany a development application to Georges River Council seeking consent for the construction of a
residential flat building over basement parking, and alterations and additions to the existing heritage item.
More specifically, the proposed development involves the construction of a seven storey residential flat building
comprising 5x one bedroom units, 28x two bedroom units, 15x three bedroom units, 2x four bedroom units, and two
levels of basement parking. Restoration works and a rear addition are proposed to the existing “McWilliam House”
heritage item on the site, which is proposed to be used as a dwelling, and also as communal open space, in part.
The proposal is permissible with consent in the R3 Medium Density Residential zone, aligns with the objectives of the
zone and is largely consistent with relevant development standards and planning controls. Importantly, the proposal
will contribute to the quantum of housing in an area that is well serviced by public transport. The proposal complies
with the relevant provisions of Kogarah Local Environmental Plan 2012 with the exception of a breach in height. A
Clause 4.6 statement has been provided at Annexure C justifying the variation. The proposal is generally compliant
with the provisions of the Kogarah Development Control Plan 2013, and is a suitable form of development within the
site context.
The proposal has a construction cost of $17,550,000 and as such Local Planning Panel will have determining power.
The purpose of this Statement is to address the planning issues associated with the development proposal and
specifically to assess the likely impacts of the development on the environment in accordance with the requirements of
S4.15 of the Environmental Planning & Assessment Act, 1979 (EP&A Act).
This Statement has been divided into five sections. The remaining sections a locality and site analysis, a description of
the proposal, an environmental planning assessment, and a conclusion.
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2. Site Analysis and Context
2.1 THE SITE
The subject site is known as Nos. 186-190 Princes Highway, Beverley Park, and Nos. 2-6 Lacey Street, Kogarah Bay.
The site has a north-western primary frontage to Princes Highway, a south-western secondary frontage to Lacey Street,
and a south-eastern tertiary frontage to Wyuna Street. The legal description of the site is Lots 5, 6 and 7 in DP 17522,
and Lots 8, 9, 10 and 24 in DP 17618. Princes Highway is an arterial road that is under the control of the Roads and
Maritime Services (RMS). In this regard, the impact of traffic noise has been considered and addressed in this DA
submission, and access to the proposed apartment building is from the lower order street, being Wyuna Street.

Figure 1 Aerial image of subject site

The site has a north-western frontage to Princes Highway of 38.785m, a south-western frontage to Lacey Street of
75.885m, a south-eastern frontage to Wyuna Street of 31.775m, and an irregular north-eastern frontage with a total
length of 95.65m. The site has a total area of 3,078m2.
The site generally slopes to the east, away from the corner of Princes Highway and Lacey Street, with a fall of 1m from
north to south, and a fall of 2-3m from west to east. There are some existing significant trees within the curtilage of the
heritage item.
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The subject site is currently occupied by a number of single storey dwellings, and a two storey heritage item, known as
McWilliam House (Inventory no. I3 under Schedule 5 of Kogarah LEP 2012).
Located at No. 118 Princes Highway, Beverley Park is a two storey sandstone dwelling with wrap-around balcony
(Figure 2). As previously indicated, this building is heritage item I3 of Kogarah LEP 2013, known as “McWilliam House”.
Both the house and garden are heritage listed.

Figure 2 No. 188 Princes Highway “McWilliam House”

Located at No. 190 Princes Highway, Beverley Park is a single storey brick dwelling with a hipped tiled roof (Figure 3).
This dwelling is located on the corner of Princes Highway and Lacey Street. Vehicular access is via Lacey Street.

Figure 3 No. 190 Princes Highway
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Located at No. 2 Lacey Street, Kogarah Bay is a single storey brick dwelling with a hipped tiled roof (Figure 4).

Figure 4 No. 2 Lacey Street

Located at No. 4 Lacey Street, Kogarah Bay is a single storey rendered dwelling with a hipped tiled roof (Figure 5).

Figure 5 No. 4 Lacey Street
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Located at No. 6 Lacey Street, Kogarah Bay is a single storey rendered dwelling with a hipped tiled roof (Figure 6).

Figure 6 No. 6 Lacey Street

2.2 SURROUNDING DEVELOPMENT
The site is located in an area along the Pacific Highway that has recently seen new development controls under the
latest LEP amendment that came into effect on 26 May 2017. A portion of the site was rezoned from R2 Low Density
Residential to R3 Medium Density Residential (the lots fronting Princes Highway were already zoned R3).
Previously, the site had no FSR or height controls, i.e. development was controlled by Kogarah DCP 2012 which
restricted RFB development to four storeys. The LEP amendment that came into effect on 26 May 2017 allows
development up to 21m in height and an FSR of 2:1. A 21m height limit is generally assumed to represent a 7 storey
building height.
In light of aforementioned up-zoning of land along the Pacific Highway and corresponding uplift in permitted building
height and development density, the land use composition is expected to undergo significant change. Land will be (and
already has been) acquired and amalgamated and existing low density development along the highway will be
demolished. In its place, medium to high density format residential development will emerge, thus fundamentally
altering the character of the area.
The existing area is characterised by predominantly single storey residential housing on both sides of the Princes
Highway and one and two storey commercial development on the northern side of Princes Highway to the west of the
site.
Adjoining the site to the south-west across Lacey Street are three single storey dwellings and one two storey dwelling
(Figures 7, 8 & 9).
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Figure 7 No. 192 Princes Highway Kogarah Bay (south of site)

Figure 8 No. 1 Lacey Street Kogarah Bay (south of site)

Figure 9 No. 3 Lacey Street Kogarah Bay (Right) & No. 5 Lacey Street Kogarah Bay (Left) (south of site)

Opposite the site to the south-east across Wyuna Street is a single storey rendered dwelling with a hipped tiled roof
(Figure 10).

Figure 10 No. 8 Lacey Street Kogarah Bay
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Adjoining the site to the north-east on Princes Highway is a single storey rendered dwelling with a hipped tiled roof
(Figure 11).

Figure 11 No. 184 Princes Highway Beverly Park

Adjoining the site to the north-west across Princes Highway is a series of single-storey dwellings (Figure 12).

Figure 12 Adjoining development across Princes Highway
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Recent development approvals in the vicinity of the site include a six storey mixed use development on the opposite
corner of Lacey Street and Princes Highway (Figure 13), and a six storey residential flat building at Nos. 5-9 John
Street, Kogarah Bay (Figure 14)

Figure 13 Approved development at Nos. 325-329 Princes Highway, Carlton

Figure 14 Approved development at Nos. 5-9 John Street, Kogarah Bay
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3. Description of the proposal
3.1 BACKGROUND
A Pre DA meeting was held with council staff on 26 June 2018 and formal minutes provided on 20 July 2018. The
following table addresses each of the points raised in the letter. Importantly it is noted that the proposal has been
significantly amended in response to many of Council’s concerns whilst maintaining the commercial viability of the
project within the constraints of the site.
Pre DA Response
Comment

Response

General Siting and design of the proposal
The siting of the proposal must respond appropriately to the
site constraints listed above; existing development (adjacent
properties on Wyuna Street) and the future envisioned
character of the area.

The proposal positions building bulk in areas that have the
lowest impact on adjoining development, i.e. setback from
the heritage item and from the R2 zone.

In relation to the required design response to the Princes
Highway frontage, the proposal is required to provide
appropriate views to Sunnyside from the south along the
Princes Highway. The Kogarah Housing Strategy 2031
indicates that the “heritage listing of “Sunnyside” (No. 188
Princes Highway) within the precinct would not impede further
development of the precinct subject to transitions of height
appropriate to the existing building.” It is recognised that while
Sunnyside may not impede development of the precinct
(generally identified in Figure 1 below), it does severely impact
on the development potential of the subject site.

The proposal provides a 13m setback from Princes
Highway (an increase of 7m from the existing brick
dwelling) to provide enhanced views of the heritage item. It
is noted that this far exceeds Council’s DCP requirement of
75% 5m setback and 25% 7m setback.

Council’s Heritage Consultant has recommended that the
minimum setback to the Princes Highway should be to the
extent that views of the heritage item are enhanced from the
south by providing for further street setbacks than currently
proposed.

Princes Highway setbacks have been increased as per
above. Refer to discussion in the submitted Heritage
Report.

Council would stress that a better urban design outcome would
be achieved if the development was designed to make
Sunnyside a visual a focal point. The new building proposed on
190 Princes Highway should either be:
a. setback further to be in line with the heritage dwelling, OR
b. provided with a reduction in the building height to single
storey (i.e. with a topmost parapet wall height of no more than
RL 24.2 AHD) for elements of the proposal forward of the rear
elevation of the heritage item so that the heritage item is visible
from all angles from the street level of the Princes Highway.

The proposal has been setback to be in line with the
heritage dwelling. Refer to discussion in the submitted
Heritage Report.

Higher elements of the proposal should be set back beyond
the rear building alignment of the heritage property.

Extract from Statement of Heritage Impact:
“The step-back of the bulk from the Princes Highway
view line is sympathetic to the form and scale of the
heritage item and do not wish to dominate the
surrounding setting from this view point. Further, the
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Pre DA Response
proposed new development to the corner of Princes
Highway and Lacey Street would increase the existing
setback of the dwelling located at 190 Princes
Highway, introducing new view lines to and from the
heritage item. The proposed new built forms would
provide a legible response to the heritage-listed item
and afford the public the ability to interpret the site
as a new development”.
Setbacks to Lacey Street must be in accordance with the aims
of the ADG and must provide sufficient setbacks to provide
landscaping dimensions and depths to allow for the provision
of tree planting in line with the comments provided in relation to
landscaping (point 5 below).

Refer to discussion of setbacks at Section 4.2.6.1. 16x
Cabbage Palm’s reaching a mature height of 12m are
proposed within the Lacey Street setback. 6x Water Gum’s
reaching a mature height of 10m are proposed within the
Council nature strip.

Appropriate front boundary setbacks to Wyuna Street are
essential in order to demonstrate that the proposal is
responding appropriately to the existing rhythm of the street
and providing an appropriate transition between the existing
low density residential and the subject site. The proposal must
provide a reasonable level of amenity and solar access
provision to the adjacent low density residential area on the
south-eastern side of Wyuna Street.

The proposal provides a 5m setback to Wyuna Street from
the Ground Floor to Level 3, a 6.3m setback at Level 3,
and a 7.9m setback from Levels 4-6. This is a significant
increase from the scheme at Pre-DA stage, which provided
part 3m and part 5m setbacks to Wyuna Street. It is also
noted that the existing dwelling at No. 8 Lacey Street
(opposite the Wyuna Street setback in question) has a long
northern elevation that does not appear to have a strong
habitable use, i.e. habitable areas are oriented to the south
away from the proposed development. The front setbacks
zones of adjacent dwellings in general are not areas of
high activity, i.e. living areas and private open spaces are
oriented away from the development. Shadow diagrams
demonstrate that the proposal has an acceptable solar
impact on dwellings across Wyuna Street.

The setback to Wyuna Street provided on the ground floor,
Level 1 and Level 2 is appropriate. However the setback for
floors above Level 2 must be significantly set back in line with
the requirements of the Kogarah Housing Strategy 2031 which
requires all elements of the proposal in excess of 9m in height
to be set back from the Wyuna Street frontage a distance
equal to the width of No 6 Lacey Street (i.e. 12.5m) for the full
width of the Wyuna Street frontage. This is detailed in Figure 1
Below:

The proposal is setback from Wyuna Street as outlined
above. The Kogarah Housing Strategy 2031 is dated July
2014. The LEP amendments introducing a 21m height limit
and 2:1 FSR came into effect on 26 May 2017. The
proposal has been designed taking into account these LEP
amendments. The housing strategy is an outdated
document of limited relevance. As outlined throughout this
statement the proposal is considered to have an
acceptable impact on existing dwellings on Wyuna Street.
It is noted that a development at Nos. 5-9 John Street has
been approved with setbacks of part 4.95m and part 6.5m.

Height and building envelope
The height of the proposal results in a variation to the
maximum permitted height of 21m under the Kogarah LEP
2012. On the basis of the negative impact on adjacent low
density residential neighbours, a variation to the height of the
proposal will not be supported.

The proposal must be amended in line with the setback
requirements provided in point (1) above. The height and built
form of the proposal would better respond to the constraints of
the site by providing a built form comprising a distinct base,

Planning Ingenuity Pty Ltd

The proposal has a maximum height of 22.92m. A clause
4.6 variation statement is provided at Annexure C. Shadow
diagrams submitted with the application demonstrate that
the additional shadows cast by the non-compliance are
within reasonable expectation given the building form
encouraged by the LEP.
The proposal provides a distinct base and body above.
Levels 3-6 are provided with increased setbacks to Princes
Highway and Wyuna Street as outlined above, and building
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Pre DA Response
body and parapet/roofline elements. Where the base section is
to be a maximum height of 3 storeys and the middle section is
to be provided in line with the recommended setbacks listed
above.
Vehicular and pedestrian access
In relation to vehicular and pedestrian access, the proposal
demonstrates general compliance with the minimum required
car parking provision for the site. Comments in relation to
driveway grades and car park dimensions and manoeuvrability
will be provided at the DA stage.

materials have been carefully selected to reduce visible
building bulk.

Noted.

Generally, it is considered that the proposal would better
provide for appropriate vehicular access if vehicle entry/exit
was provided from Lacey Street as this street has a wider
carriageway and better options for queuing, visibility and
manoeuvrability than Wyuna Street. A basement entry on
Lacey Street would also mitigate any potential impact of
vehicle noise and light spill on adjacent low density dwellings.

The proposed basement entry is located at the lowest
portion of the site to minimise excavation. It is not
considered that the entry from Wyuna Street will have any
negative impacts on the amenity of adjoining development
or the performance of the surrounding road network, given
the anticipated form of development in the locality, and on
the assumption that Council conducted its own traffic
modelling as part of the LEP amendments.

A traffic and parking management plan is to be submitted in
relation to the proposal demonstrating that the surrounding
street system can accommodate the expected vehicle
movements of the site and identifying any potential issues with
access to and exit from the site from the local road network
onto the Princes Highway.

A Traffic and Parking Assessment Report has been
prepared by Varga Traffic Planning and is submitted with
this application.

Apartment layout and design
The design and layout of the apartments must take into
account the requirements of the ADG. In light of the comments
provided above it is likely that the number of units proposed
and the layout proposed will be altered significantly in plans
lodged with any future development application.
In general terms the following is noted:

Plans should indicate the available storage provision
for each unit

One lift is considered to be insufficient for the
number of units proposed

The recessed building entry door on the ground floor
is recessed providing a safety issue
Private and communal landscape areas
Communal Areas are generally satisfactory however, in light of
the comments provided above; the floor plate is likely to
change significantly, providing additional opportunity for the
provision of outdoor open space and landscaping.
In relation to landscaping, any future design must provide
appropriate planting to the street frontages and provide
opportunity for the introduction of tree planting to an
appropriate scale to break up the base level of the proposal (as
recommended above) and mitigate the overall height of the
proposal.

Planning Ingenuity Pty Ltd

Storage diagrams detail storage provision for each unit.
Two lifts are proposed in the amended proposal.
The entry will be well-lit and security cameras can be
installed.

Noted.

3x Scribbly Gum’s reaching a mature height of 12m are
proposed to be planted within the Princes Highway
frontage adjacent to the residential flat building. 16x
Cabbage Palm’s reaching a mature height of 12m are
proposed within the Lacey Street setback. 6x Water Gum’s
reaching a mature height of 10m are proposed within the
Council nature strip on Lacey Street. 2x Sydney Red
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Pre DA Response
Gum’s reaching a mature height of 15m are proposed to
be planted within the Council nature strip on Wyuna Street.
Relevant landscaping and significant trees that form part of the
curtilage of the heritage item must be retained and a landscape
plan and arboricultural report demonstrating compliance with
this requirement is to be lodged in support of any future
development application. Further comment as this relates
specifically to the heritage item is included below.
Heritage Issues
Council’s Heritage Consultant has indicated that the proposed
setbacks, built form, building treatment and finishes,
landscaping will have a severe impact on the heritage item and
the appreciation of the heritage item from adjoining public
spaces. On this basis Council’s Heritage Advisor has indicated
that the proposal cannot be supported in its current form.

Significant trees that form part of the curtilage of the
heritage item are retained. An Arboricultural Impact
Appraisal and Method Statement has been prepared by
Naturally Trees and is submitted with the application.

Noted. The proposal has been amended since the Pre-DA
and the appropriateness of the current proposal is outlined
in the submitted Heritage Report.

The scale of the proposal is not commensurate with the
heritage item and this alone will severely impact on the item. In
an attempt to minimise the impact of the proposal an
improvement of views to the item from the south along the
Princess Highway is encouraged. The views to the item would
be enhanced if the proposal were set back from the Princess
Highway boundary to allow the full façade of the heritage item
to be viewed from as far south as possible along the Princess
Highway.

The proposal has significantly increased the setback to
Princes Highway to provide increased views of the heritage
item, from 5m at the Pre-DA stage to 13m as amended. In
their Heritage Report, Heritage 21 state “the stepback
effect and setback from the significant Princes Highway
view line are sympathetic to the form and scale of the
heritage item and do not wish to dominate the surrounding
setting from this view point”.

Any redesigned proposal must also provide finishes that are
sympathetic to the heritage item. Council’s Heritage Advisor
has provided the following comment in relation to the proposed
schedule of colours and finishes:

The proposed finishes have been amended to incorporate
more earth-tone colours that are sympathetic to the
heritage item.

The quality of new materials proposed, consisting of a
predominance of painted rendered and concrete external
surfaces, is not commensurate with those of the heritage item
which includes slate, sandstone and timber. The palette of
external colours proposed including the colours – white, light
grey and dark grey are not harmonious with the general earthtone colours of the heritage item.
In relation specifically to the proposed alterations to the
Heritage item, Council’s Heritage Advisor has provided the
following comment:

A schedule of conservation works has been prepared by
Heritage 21 and is submitted with this application.

There is qualified support for the proposed works to the
heritage item, provided there is a comprehensive package of
conservation works to the place in the form of a Schedule of
Works. The Schedule must include but is not limited to: the
rebuilding of the double-storey verandah; and comprehensive
repairs to all sandstone elevations with particular emphasis on
repointing all mortar joints and investigating and repairing saltimpacted stonework. There is an expectation that recently
installed intrusive garden structures will be removed. The
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Pre DA Response
Schedule of Works will need to conform to a template provided
by Council’s Heritage Advisor.

The proposed scheme has been revised to reflect the comments provided at the Pre-DA. The previous scheme
submitted for the Pre-DA meeting sought to sensitively address the heritage item while achieving the permitted FSR.
This resulted in a height breach of 5.25m. A photomontage of the previous Pre-DA scheme is provided over the page
at Figure 15, compared to the amended scheme at Figure 16. These photomontages demonstrate that the revised
scheme has been successfully amended to provide a better transition to the lower density development across Wyuna
Street, and results in a smaller height non-compliance of 1.92m

Figure 15 Pre-DA scheme viewed from corner of Lacey Street and

Figure 16 Proposed scheme viewed from corner of Lacey Street

Wyuna Street

and Wyuna Street

The Georges River Design Review Panel considered the proposal at a meeting held on 5 July 2018. Comments and
responses are outlined in the table below.
Design Review Panel Meeting
Comment

Response

Built Form and Scale
The proposal provides for a two (2) storey element at the
corner of Princes Highway and Lacey Street to recognise the
scale and presence of the heritage item, then steps up to three
(3) storeys, then six (6) storeys, then eight (8) storeys creating
an unyielding built form. The Panel is of the view that it is more
important to respect the visual curtilage of the heritage item
than to have a two (2) storey element at the north end of the
building. It was suggested that a greater setback from Princes
Highway would achieve better visibility to the heritage item and
that the lowest element of the building should be entirely three
(3) storeys. The Panel recommends that there be a building
alignment setback of 9m from the Princes Highway boundary
to provide a line of site to the front facade of the heritage item
from the footpath at the corner of Princes Highway and Lacey
Street.

Planning Ingenuity Pty Ltd

The amended proposal has adopted the recommendations
of the panel, increasing the Princes Highway setback to
13m and proposing a three storey form.
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Design Review Panel Meeting

The Panel concurs with the recommendation by James
Stephana in a memo to Council on 4 June 2018 that the
building be remodelled to break up the treatment of the
elevations with a distinct base, body and parapet roof line
element. The three (3) storey component as suggested would
establish the base for the northern part of the building. The
taller part of the building to the south has a four (4) storey base
element on its north east side which could be carried around
the Wyuna and Lacey Street frontages. The three (3) storey
element adjacent to the heritage item needs to be articulated to
complement with the lightness of the heritage items balconies.

The amended proposal has adopted a three-storey base
component on the Princes Highway and Wyuna Street
frontages. The Princes Highway frontage is articulated to
complement the heritage item.

The applicant proposes an exceedance of the height control to
compensate for providing a lower scale building adjacent to the
heritage item. While the Panel applauds the response to the
heritage item, exceedance of the height control would have
significant impacts on the adjacent R2 zoned properties due to
a bulk and scale that would be in excess of the permissible
controls. The permissible controls would already be of concern
in this regard. The Panel does not support any argument for
exceeding the height control to maintain the full extent of the
permissible FSR.

The Pre-DA scheme proposed a height breach of 5.25m.
This has been significantly reduced to a breach of only
1.92m at the lift overrun of Lift A. Refer to the Clause 4.6
Variation Statement at Annexure C.

Landscape
The design proposes a retention of the landscape space to the
heritage item which is critical to maintaining the context of this
building as well as providing amenity for the proposed
development. The landscape should consider providing trees
as an interface in the space between the heritage item and
proposed units. These trees should setback from the front
corner of the building to maintain sight lines.

Three Tupelo trees reaching a mature height of 11m are
proposed between the heritage item and the apartment
building. These trees do not block sight lines of the
heritage item from Princes Highway.

Roof top communal open space is also supported. Detailed
design development needs to consider the functionality of this
facility including provision of a WC, effective landscaping,
shade and shelter.

The rooftop communal open space has been deleted from
the amended proposal.

The site benefits significantly from three (3) street frontages.
However the overhead power lines significantly impact on the
capacity to provide appropriate scale trees. The design should
include streetscape upgrades and substantial tree planting
within the site boundary adjacent to the street. This tree
planting should be of an appropriate scale (over 10m high) to
mitigate the height of the development and to provide an
attractive landscape edge.

Significant tree planting is proposed on street frontages.
Refer to Landscape Plans prepared by Taylor Brammer.

Amenity
It was noted that some units are lacking in storage. The
application should be accompanied by a table showing
compliance with the ADG requirements for each unit. The
Panel notes that a single lift serves 55 units. Although the ADG
guidelines require more than one (1) lift for ten (10) storeys
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Design Review Panel Meeting
and over serving 40 units, the Panel believes that in practical
terms the number of units is a more critical measure than the
number of storeys. One (1) lift is insufficient in circumstances
where it is out of action and disabled people live in adaptable
units above ground floor level. It is strongly urged that two (2)
lifts be provided.

3.2 PROPOSED DEVELOPMENT
The subject development application proposes demolition of the existing buildings on the site (with exception of the
heritage item) and the construction of a seven storey residential flat building with two levels of basement car parking
accessed from Wyuna Street. The proposed development is depicted in the architectural plan set prepared by PBD
Architects included with the development application.
The proposal is designed around the significant constraint of the “McWilliam House” heritage item fronting Princes
Highway. The rear portion of the heritage item is proposed to be adapted as common open space for the development.
The residential flat building provides a significant curtilage surrounding the heritage item. The proposal is designed to
present to Wyuna Street and Princes Highway as a three storey terrace-style development with the levels above
setback and treated with lighter materials, to create a visually recessive appearance.
Each level is described in detail below.
Basement Level 2:





55 residential parking spaces with adjacent storage cupboards;
Two lift cores (lift B with adjacent stairwell);
14 bicycle rack spaces; and
Fire exit stair.

Basement Level 1:














29 residential parking spaces (5 accessible);
Storage cupboards adjacent to parking spaces;
11 visitor parking spaces (1 accessible, one doubles as carwash bay);
Two lift cores (lift B with adjacent stairwell);
Two garbage rooms;
Bulky storage room;
Communication room;
Hydrant booster pump room;
Cleaners WC;
Loading area;
5 bicycle rack spaces;
Main switch-board room; and
Fire exit stair.

Ground Floor (RFB):




2x one-bedroom, 5x two-bedroom, 4x three-bedroom and 2x four-bedroom units (units AG03, AG04, AG05,
AG06 & AG07 fronting Wyuna Street, units BG03 & BG04 fronting Lacey Street and units BG05 & BG06
fronting Princes Highway are terrace style dwellings over three levels);
Corridor providing access from Lacey Street through RFB to communal open space at rear of heritage item;
and
5 visitor bicycle parking spaces fronting Lacey Street.
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Level 1:


1x one-bedroom, 2x two-bedroom and 1x three-bedroom units.

Level 2:


1x one-bedroom, 2x two-bedroom and 1x three-bedroom units.

Level 3:


1x one-bedroom and 7x two-bedroom units.

Level 4:


6x two-bedroom and 1x three-bedroom units.

Level 5:


6x two-bedroom and 1x three-bedroom units.

Level 6:


6x two-bedroom and 1x three-bedroom units.

Heritage Residence:




The existing heritage residence is proposed to be retained and used as a dwelling house.
The proposed works to the heritage item include the re-instatement of an earlier, period-appropriate veranda,
the reinstatement of the early façade and internal elements of the building, including the original openings,
and the reintroduction of the original rear envelope of the heritage item.
The later rear addition to the heritage item is to be partially demolished and converted to function as a
communal space for all residents including a timber deck seating area, bathroom, gym, kitchen and WC.

3.3 LANDSCAPING
Details of the proposed landscaping are shown on the Landscape Plan prepared by Taylor Brammer which
accompanies the development application. The Landscape Plan concentrates deep soil planting within the Princes
Highway setback, around the curtilage of the heritage item and within the Lacey and Wyuna Street setbacks, to soften
the interface between the proposed residential flat building, the heritage item and the public domain.
Three Scribbly Gum’s reaching a mature height of 12m are proposed to be planted within the Princes Highway frontage
adjacent to the residential flat building. Sixteen Cabbage Palm’s reaching a mature height of 12m are proposed within
the Lacey Street setback. Six Water Gum’s reaching a mature height of 10m are proposed within the Council nature
strip on Lacey Street. Two Sydney Red Gum’s reaching a mature height of 15m are proposed to be planted within the
Council nature strip on Wyuna Street.
Whilst the density of development on the site will increase, so too will the range of tree species within suitable locations
at ground level that will ensure the long term improvement of the landscaped quality of the site.

3.4 WASTE MANAGEMENT
The proposal incorporates two bin storage rooms within Basement Level 1 that will accommodate the required number
of bins. Garbage chutes are provided near to the lift of ach building level. Waste and recycling will be collected by
private contractor in the loading bay in Basement 1. Bins will be serviced directly from the waste room via wheelin/wheel out.
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A detailed Construction and Operational Waste Management Plan has been submitted with the application detailing
the nature and volumes of waste as a result of the demolition and construction phases as well as the intended disposal
and recycling of those materials, and ongoing operational waste management.
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4. Environmental Planning Assessment
4.1 PREAMBLE
This section of the Statement provides a planning assessment of the proposed development covering all relevant heads
of consideration under Section 4.15 of the EP&A Act, 1979.

4.2 STATUTORY AND POLICY COMPLIANCE
The relevant matters for consideration under Section 4.15(1)(a) of the EP&A Act, 1979, are identified in Table 3 below.
Table 1 Section 4.15 Matters for Consideration
EP & A Act, 1979.

Matters for Consideration

OK

See Comments

S.4.15(1)(a)(i)

SEPP (BASIX) 2004





“

SEPP (Infrastructure) 2007





“

SEPP No. 55 – Remediation of Land





“

SEPP No. 65 – Design Quality of Residential
Apartment Development





“

Kogarah LEP 2012





S.4.15(1)(a)(iii)

Kogarah DCP 2103





S.4.15(1)(a)(iv)

Any other prescribed matter:

AS 2601-1991: Demolition of structures



N/A

The primary statutory documents that relate to the subject site and the proposed development are State Environmental
Planning Policy No. 65 – Design Quality of Residential Apartment Development and Kogarah Local Environmental Plan
2012 (KLEP 2012).
The primary non-statutory documents relating to the subject site and the proposed development are the Apartment
Design Guide and Kogarah DCP 2013 (KDCP 2013). An assessment of the applicable provisions of these documents
as well as other relevant planning instruments or guidelines is provided below.
4.2.1

SEPP Building Sustainability Index: BASIX 2004

SEPP (Building Sustainability Index: BASIX) 2004 commenced on 1 July 2004 and applies to the proposed
development. In accordance with the provisions of the SEPP, a BASIX Certificate is submitted with the application and
confirms that the proposal (once operational) will comply with the water, thermal comfort and energy efficiency
requirements of the policy.
4.2.2

SEPP (Infrastructure) 2007

State Environmental Planning Policy (Infrastructure) 2007 is applicable to the subject site as it adjoins a classified road.
The following aspects of SEPP (Infrastructure) 2007 are relevant to the proposed development:
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TABLE 2: SEPP (INFRASTRUCTURE) 2007 - CLAUSE 102

CLAUSE

REQUIREMENT

PROPOSAL

(2) The consent authority must not grant consent to
Cl 102

development on land that has a frontage to a classified
road unless it is satisfied that:
(a) where practicable, vehicular access to the land is

For the proposed apartments, vehicle access is

provided by a road other than the classified road, and

from Wyuna Street, which is not a classified road.
Existing vehicular access to McWilliam House will
be retained from Princes Highway.

(b) the safety, efficiency and ongoing operation of the

There will be no adverse impacts on the operation

classified road will not be adversely affected by the

of Princes Highway as a result of the proposal.

development as a result of:
(i) the design of the vehicular access to the land, or
(ii) the emission of smoke or dust from the
development, or
(iii) the nature, volume or frequency of vehicles using
the classified road to gain access to the land, and
(c) the development is of a type that is not sensitive to

An Acoustic Assessment has been prepared and

traffic noise or vehicle emissions, or is appropriately

has been submitted separately with the

located and designed, or includes measures, to

application. The report found that subject to

ameliorate potential traffic noise or vehicle emissions

recommendations, which require that certain

within the site of the development arising from the

materials are used in construction the proposed

adjacent classified road.

residential apartments will comply with Department
of Planning publication “Development Near Rail
Corridors & Busy Roads – Interim Guideline 2008”

In light of the above, the proposal satisfies the relevant provisions of SEPP (Infrastructure) 2007.
4.2.3

SEPP No.55 – Remediation of Land

This State Environmental Planning Policy (SEPP) was gazetted on 28 August 1989 and applies to the whole State. It
introduces planning controls for the remediation of contaminated land and requires an investigation to be made if land
contamination is suspected, to ensure land is suitable for the intended use.
A Phase 1 Preliminary Site Investigation report has been prepared by Dirt Doctors and is submitted under separate
cover. The report concludes:
“Based on the finding of this investigation it is considered that the risk to human health and the
environment associated with soil and groundwater contamination is low in relation to the proposed
development for the subject site”.
Council may wish to impose conditions of consent in relation to the further testing recommended by Dirt Doctors in
order for the site post-demolition to be considered suitable for its intended residential use satisfying the requirements
of SEPP No. 55.
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4.2.4

SEPP No. 65 – Design Quality of Residential Apartment Development

Schedule 1 of the Policy sets out the 9 ‘Design Quality Principles’ and Clause 28(2) requires that the consent authority,
in determining a development application to take into consideration:
 The advice (if any) of a relevant design review panel;
 The design quality of the residential flat development when evaluated in accordance with the design quality
principles; and The Apartment Design Guide.
 A Design Verification has been submitted with the application detailing compliance with the design quality
principles and in satisfaction of Clause 50 of the EP&A Act.
Clause 6A of the SEPP states that development control plans cannot be inconsistent with the Apartment Design Guide
in relation to:
“

(a) visual privacy,
(b) solar and daylight access,
(c) common circulation and spaces,
(d) apartment size and layout,
(e) ceiling heights,
(f) private open space and balconies,
(g) natural ventilation,
(h) storage.”

In addition, Clause 30(1) of the SEPP states that a development application cannot be refused if it complies with the
prescribed criteria of the Apartment Design Guide in relation to ceiling heights, parking and internal apartment sizes.
A compliance table is provided at Annexure A detailing compliance with the applicable Design Criteria contained within
the Apartment Design Guide. The compliance table identifies that the proposal is consistent with all relevant design
criteria.
4.2.5

Kogarah Local Environmental Plan 2012

The Kogarah Local Environmental Plan 2012 (KLEP 2012) applies to the subject site, which is identified as being within
the R3 Medium Density Residential zone. Provided at Annexure B is a compliance table which identifies the relevant
objectives and development standards that apply to the proposal and undertakes an assessment of the proposed
development against those relevant provisions.
The proposal complies with the FSR control and seeks a minor variation to the building height standard, which is
provided in a Clause 4.6 variation statement at Annexure C.
4.2.6

Kogarah DCP 2013

Kogarah Development Control Plan 2013 (KDCP 2013) applies to the site and the proposed development. A
compliance table is provided in Annexure D which addresses how the proposal responds to all the relevant controls.
In relation to strict numerical compliance, attention is drawn to Section 4.15(3A) of the EP&A Act, 1979, which states
as follows:
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"

(3A) Development control plans
If a development control plan contains provisions that relate to the development that is the subject of a
development application, the consent authority:
(a) if those provisions set standards with respect to an aspect of the development and the development
application complies with those standards—is not to require more onerous standards with respect to that
aspect of the development, and
(b) if those provisions set standards with respect to an aspect of the development and the development
application does not comply with those standards—is to be flexible in applying those provisions and allow
reasonable alternative solutions that achieve the objects of those standards for dealing with that aspect of the
development, and
(c) may consider those provisions only in connection with the assessment of that development application"

Subclause (b) is of most relevance as it emphasises that there may be alternatives to strict numeric compliance in
achieving the objectives of a DCP control. It compels the consent authority to be flexible in the application of DCP
controls where the objectives of that control are met.
As described in Section 2.2, the site forms part of an area along Princes Highway that was recently upzoned. The DCP
controls for medium density residential development are yet to be updated to reflect the uplift in height and density
requirements under the LEP and as such there is general inconsistency between the form of development permitted
under the amended LEP and older DCP. Where the development proposes a variation to a control, justification is
provided in the table in Annexure D, and below in relation to building setbacks.
4.2.6.1

Building Setbacks

Control 6.1 of Kogarah DCP 2013 requires:
For residential flat development and multi dwelling housing, a maximum of 75% of the width of the
building must be setback a minimum of 5m, with the remainder 25% being setback a minimum of 7m
(Figure 7).
The proposal provides a 15m setback to Princes highway, a 5m (at lower levels) to 8m (at upper levels) setback to
Wyuna Street, and a 3m to 4.5m setback to Lacey Street. The proposal therefore complies for 75% of the Wyuna Street
frontage but is non-compliant with the 7m setback requirement for 25% of the building width, and has a non-compliant
setback to Lacey Street. Each objective of building setbacks is addressed in turn below to demonstrate that the proposal
meets the objectives of the control.
(a) Preserve significant vegetation, which contributes to the public domain, and allows for street landscape character
to be enhanced.
An arborist report has been prepared by Naturally Trees and is submitted with this application. The report identifies the
trees on the site that are worthy of being a constraint on development, and those that are not. No section of noncompliant setbacks results in the loss of any trees that are worthy of being a constraint. The proposal is supported by
a landscaped plan that proposes significant new plantings including Sydney Red Gums, Scribbly Gums, Water Gums
and Cabbage Palms.
(b) Integrate new development with the established setback character of the street.
The established setback character of the street reflects a low density residential area. The site forms part of an area
that was recently upzoned, i.e. new development in the locality will have a very different character to that of existing
development. As previously indicated, the DCP controls relating to setbacks have not been updated to reflect the LEP
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amendment. The proposal is considered to be a reasonable response to the constraints on the site while achieving a
commercial objective, and as demonstrated throughout this statement the proposal has acceptable impacts on
surrounding development.
However, the majority of existing dwellings along this portion of Lacey Street have a front setback of between 3m and
5m, therefore the 3m to 4.5m proposed setbacks to the proposed development are generally in keeping with the
established setback character of the street. In addition, the significant width of Lacey Street (approximately 12m) and
separation distances to existing residential development on the western side of Lacey Street (between 22m and 30m)
will ensure any impacts of the proposal are minimised. The stepped design and strategic placement of colours and
materials will ensure that the proposal will integrate with the established setback character of the street.
(c) Maintain a reasonable level of amenity for neighbours with adequate access to sunlight.
As demonstrated on shadow diagrams submitted with the application, the proposal retains three hours of solar access
to living room windows and private open space of neighbouring development. Due to the corner site allotment, the
proposal is significantly setback from adjoining development to the north-west (approximately 45m), south-west
(approximately 27m) and south-east (approximately 23m). The proposal has a 6m to 9m setback to development to
the north-east, consistent with the ADG. The proposal will therefore have acceptable aural and visual privacy impacts
on neighbouring development, maintaining a reasonable level of amenity for neighbours.
(d) Ensure adequate separation between buildings, consistent with the established character and rhythm of built
elements in the street.
As outlined in Table 3 (page 26), the proposal provides significant separation to developments across Lacey and Wyuna
Streets, from a minimum of 22m to a maximum of 30m. For a development up to 8 storeys, the Apartment Design
Guide recommends a building separation of 9-18m. The proposal provides significantly greater separation distances,
and is therefore considered to be consistent with the future character of built elements that will emerge.
(e) Multi dwelling housing and residential flat buildings should provide a varied front building setback.
On the Lacey Street elevation, the proposal provides a varied setback from a minimum of 3m to a maximum of 6m.
Balconies, courtyards and blade walls combine to provide a varied and well-articulated façade to provide visual interest
and reduce bulk. On the Wyuna Street elevation, the proposal has a 5m setback from the ground floor to Level 2, a
6.3m setback on Level 3, and a 7.9m setback from Levels 4-6. The Wyuna Street frontage also employs courtyards,
balconies and blade walls to create an interesting façade.
(f) Retain and enhance front building setbacks on corner sites.
The existing rendered cottage on the corner of Lacey and Wyuna Streets has a 5.4m setback to Lacey Street and a
2.75m setback to Wyuna Street. The proposal, on the corner of Lacey and Wyuna Streets, has a 3m setback to Lacey
Street and a 5m setback to Wyuna Street.
The existing brick cottage on the corner of Lacey Street and Princes Highway has a 2.6m setback to Lacey Street and
a 6m setback to Princes Highway. The proposal, on the corner of Lacey Street and Princes Highway, has a 4m setback
to Lacey Street and a 13m setback to Princes Highway.
The proposal therefore generally retains and enhances front building setbacks on the site’s corners, particularly on the
Princes Highway. This is the most significant setback given that the increase of 7m from the existing dwelling achieves
a greater view and prominence of the heritage item when viewed from the Princes Highway.
(g) Side setbacks should protect privacy to adjoining buildings and protect access to natural light and ventilation.
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Side setbacks comply with the setback requirements of the ADG. In future when the adjoining site to the north is
redeveloped as a residential flat building, the compliant separation distances of 12m-18m will ensure access to natural
light and ventilation to both developments.
(h) Rear setbacks should facilitate natural infiltration of stormwater and protect privacy of adjoining buildings.
The portion of the heritage item to be used as a dwelling is setback 8m, ensuring the privacy of adjoining dwellings.
The proposal provides ADG compliant deep soil areas and will therefore facilitate natural infiltration of stormwater.
Accordingly, the proposal achieves all objectives of building setbacks. Notwithstanding numerical non-compliance, the
proposal provides acceptable building setbacks and Council is encouraged to permit flexibility of the DCP provisions
as mandated by the EP&A Act, 1979.

4.3 IMPACTS ON NATURAL & BUILT ENVIRONMENT
4.3.1

Topography & Scenic Impacts

The proposal requires excavation to accommodate the basement car park. The basement is contained almost entirely
below ground level and the building has direct access from Lacey Street without any significant basement walls
protruding above ground level or changes in ground level to the building entrance. Where minor basement walls
protrude from ground level they are screened by landscaping and on-slab planter boxes.
As such, the proposal will not generate any adverse visual impacts as a result of the modification to the site topography.
Excavation will not result in any adverse impact to the amenity of neighbouring sites or the structural integrity of nearby
buildings. The proposal will therefore have no adverse impact on local topography. The site contains no significant
scenic features and therefore the proposal will have no impact in this regard.
4.3.2

Micro-climate Impacts

The proposed development will have no significant impact on the micro-climate of the locality.
4.3.3

Water & Air Quality Impacts

The proposed development will have no significant impact on air or water quality in the locality. Standard conditions of
consent relating to construction management will ensure that no silt laden water enters the stormwater system.
The completed project will be connected to Council’s stormwater drainage system and will incorporate on-site
stormwater detention in accordance with the submitted stormwater drainage plans.
The proposed development will be connected to the sewer and is not likely to generate any unusual liquid waste, odour
or fumes. It is therefore unlikely to have any adverse impact in terms of air or water quality.
4.3.4

Flora & Fauna Impacts

Existing vegetation on and adjoining the site is limited to 30 trees within the site setbacks, neighbouring sites and nature
strips to Wyuna Street, Lacey Street and Princes Highway. The Arboricultural Assessment Report submitted with the
application concludes:
“One high category and twenty-four low category trees will need to be removed due to this proposed
development. However, the retention of the remaining high category trees and a comprehensive new
landscaping plan will ensure there is no long-term negative impact on the wider setting. The proposed
changes may adversely affect a further four high category trees if appropriate protective measures are
not taken. However, if adequate precautions to protect the retained trees are specified and implemented
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through the Arboricultural method statement included in this report, the development proposal will have
no adverse impact on the contribution of trees to local amenity or character”.
A Landscape Plan has been submitted with the application indicating the following significant new plantings:





3x Scribbly Gum’s reaching a mature height of 12m are proposed to be planted within the Princes Highway
frontage adjacent to the residential flat building.
16x Cabbage Palm’s reaching a mature height of 12m are proposed within the Lacey Street setback.
6x Water Gum’s reaching a mature height of 10m are proposed within the Council nature strip on Lacey Street.
2x Sydney Red Gum’s reaching a mature height of 15m are proposed to be planted within the Council nature
strip on Wyuna Street.

The proposal is demonstrably consistent with its future setting and anticipated building form which is characterised by
residential development along a busy arterial road. The proposal will increase the number and size of trees on the site
and will therefore have a positive impact on flora and fauna within the site and locality.
4.3.5

External Appearance & Design

The proposed development represents a suitable response to the allocation of the permitted density at the site. The
proposal, being a contemporary residential flat building is consistent with the future built form anticipated by the
applicable planning controls and the objectives of the R3 zone.
The building mass has been arranged on site to provide appropriate curtilage and scale to the heritage item fronting
Princes Highway, and to protect the amenity of residents in the R2 zone east of the site across Wyuna Street. The
combination of materials proposed are detailed on the schedule of colours and materials submitted with the
development application. The massing of the proposal separates the terrace style development on the lowest three
floors fronting Wyuna Street and Princes Highway from the levels above, while the proposed materials integrate with
the heritage item, as shown in the photomontage below at Figure 17 and 18.

Figure 17 View along Princes Highway
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Figure 18 View at intersection of Lacey Street and Wyuna Street

The internal design of the apartment layouts has successfully achieved high amenity outlooks for residents, provides a
high variety of unit types including three-storey terraces and cross-over apartments with two aspects, and achieves a
high efficiency of solar access for apartments (84% complying with ADG requirements) on a site with a long southern
frontage.
4.3.6

Solar Access

Shadow diagrams of the proposed development on the site have been prepared and are submitted with the
development application in accordance with Council’s submission requirements.
Overshadowing impacts of the proposal are compliant with DCP requirements, i.e. 3 hours of solar access to living
areas and private open space of neighbouring sites are maintained.
In terms of solar access, the proposal complies with the solar access requirements of the ADG as it achieves a minimum
2 hours of solar access to living room windows and living areas for 84% of proposed units (42 units out of 50 units)
between 9.00am and 3.00pm during mid-winter. This is a high percentage given the long southern boundaries of the
site.
The proposal represents a form of development that is reasonably anticipated on the subject site. The impacts of
overshadowing arising from the proposal are therefore reasonable in the circumstances and comply with the DCP
requirements.
4.3.7

Views

There are no significant views obtained from neighbouring properties through the subject site that are likely to be
unreasonably obscured by the development. The proposed building massing is considered the most appropriate having
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regard to the heritage dwelling and the height and FSR controls applicable in the locality. The proposal enhances views
of the heritage item on the subject site from Princes Highway.
4.3.8

Aural & Visual Privacy

Visual and acoustic privacy to neighbouring sites is achieved by providing a compliant side setback to the north-eastern
boundary, and by the setbacks achieved by virtue of the street widths of Princes Highway, Lacey Street and Wyuna
Street. Approximate separation distances to adjoining properties across these streets are outlined in Table 3 below.
Table 3 Separation distance to neighbouring walls
Property

Distance (approximate)

192 Princes Highway Kogarah Bay

24m

1 Lacey Street Kogarah Bay

30m

3 Lacey Street Kogarah Bay

26m

5 Lacey Street Kogarah Bay

27m

8 Lacey Street Kogarah Bay

22m

The separation distances are considered to be sufficient to allow for reasonable aural and visual privacy for
neighbouring sites.
Accordingly, the proposal is considered acceptable in terms of aural and visual privacy impacts.

4.4 ECONOMIC & SOCIAL IMPACTS
The subject site is situated within an existing urban area, and enjoys good access to community facilities and public
transport routes. The residential development is an efficient use of established infrastructure and utilities in the area.
The proposed development will result in an increase in the available housing stock in the locality through the provision
of high quality residential apartments, while retaining and protecting a significant heritage item. Undertaking the
demolition and construction works will have some short-term positive economic impacts through employment
generation, both direct employment and multiplier effects. Accordingly, it is considered that the proposed development
is likely to have only positive social and economic impacts in the locality.

4.5 THE SUITABILITY OF THE SITE
4.5.1

Access to Services

The site is located 1.5km from Allawah Railway Station and around 3km from Hurstville and Kogarah town centres.
The site has good access to services and facilities as well as public transport. Electricity, sewer, telephone, and water
services are readily available to the subject site.
4.5.2

Parking and Access

Vehicular access to the site is from Wyuna Street. The proposed driveway is located in the same position as the existing
single driveway for No. 6 Lacey Street. The design and layout of the on-site parking and vehicular access/egress is
compliant with relevant Australian Standards and will not give rise to any traffic or parking issues in the locality. A
Traffic and Parking Assessment Report has been prepared by Varga Traffic Planning and is submitted with this
application.
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4.5.3

Heritage

The proposal involves the retention and alterations and additions to the existing heritage item on the site, known as
McWilliam House. A Statement of Heritage Impact and a Schedule of Conservation Works have been prepared by
heritage consultants Heritage 21.
The proposed works to the heritage item are summarised as follows:




The later rear addition to the heritage item is proposed to be partially demolished. New works at the rear will
reinstate the original rear envelope and provide a communal open space for residents of the apartment
building.
An earlier, period-appropriate veranda is proposed to be re-instated to the façade of the item.
An early façade and internal elements of the item, including the original openings, are proposed to be
reinstated.

The proposed residential flat building has been significantly redesigned from the Pre-DA stage, including increasing
the front setback to Princes Highway from 5m to 13m. This will significantly improve the sight lines of the heritage item
from the Princes Highway, improving the presence of the heritage item in the streetscape.
The Statement of Heritage Impact prepared by Heritage 21 concludes:
“Taking into consideration the numerous aspects of the proposal which respect the heritage item and the
subject site’s locality, Heritage 21 is therefore confident that the proposed development complies with
pertinent heritage controls and would have a neutral impact on the heritage significance of the subject
site, and the heritage item pertained within. We therefore recommend that Georges River Council view
the application favourably on heritage grounds.”
4.5.4

Hazards

The site is not in an area recognised by Council as being subject to landslip, flooding, bushfire or any other particular
hazards. The proposed development is not likely to increase the likelihood of such hazards occurring and is considered
appropriate in this instance.

4.6 THE PUBLIC INTEREST
The proposed development has been designed to relate to the configuration, constraints and context of the site and
has been designed to achieve compatibility with the desired future character of development in the area, as anticipated
by the prescribed height and floor space ratio controls.
The proposal will contribute to increased supply of a variety of dwelling types in line with the objectives of the R3 zone.
The building has been designed to minimise or mitigate any adverse impact on existing and future development on
adjoining allotments. The proposal includes generously sized apartments with access to private balconies, car parking
and a well-designed communal open space at the rear of the heritage dwelling.
The proposal is consistent with the recently gazetted LEP provisions, other than the height non-compliance which is
justified in Annexure C. The proposal is considered to have positive social and economic impacts, and manageable
impacts on the environment. Ultimately, the proposal represents a positive redevelopment of the site that retains the
heritage dwelling and is considered to be in the public interest.
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5. Conclusion
The proposed development has been assessed in light of Section 4.15 of the Environmental Planning & Assessment
Act, 1979, State Environmental Planning Policies and Council’s planning instruments.
The proposal is permissible with Council’s consent within the zone and meets the relevant objectives of the Kogarah
LEP 2012. The non-compliance in relation to the building height has been identified and justified in this Statement. The
proposed development meets the objectives of the applicable built form provisions of Council’s DCP.
The siting, design and external appearance of the proposal is considered to be appropriate and consistent with the
desired future character of the locality. The proposal is not likely to result in any unreasonable loss of privacy to any
adjoining or nearby residents and will offer high levels of amenity for the future occupants.
The completed development will have no unreasonable impact on solar access to adjoining residential properties, nor
will the proposal change the topography, micro-climate, air or water quality of the locality.
Undertaking the construction works will have some short-term positive economic impacts through employment
generation, both direct employment and multiplier effects.
Accordingly, in the circumstances of the case, the proposal is considered to be in the public interest and worthy of
Council’s support.
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ANNEXURE A
Apartment Design Guide –
Compliance Table

Apartment Design Guide - Compliance Table
Clause / Control

Requirement

Proposal

Complies?

Part 3 Siting the development
3D Communal
Open Space

1. Communal open space has a minimum area equal to 25% of the site
(site area = 3,078m2). Minimum required = 769.50m2

Communal open space is provided at the ground level and has a
combined area of 873m2 (28%).

Y

2. Developments achieve a minimum of 50% direct sunlight to the

Communal open space adjacent to the heritage residence will receive
sunlight due to northern aspect.

Y

347.9m2 (11%) of site provided as deep soil area. Deep soil zones
have a minimum dimension of 6m.

Y

The proposal provides a side setback to the north-eastern boundary of
6m up to Level 3, and 9m setback from Levels 4-6.

Y

principal usable part of the communal open space for a minimum of 2
hours between 9 am and 3 pm on 21 June (mid-winter)
3E Deep Soil
Zones

1. Deep soil zones are to meet the following minimum requirements:
Site Area

Minimum Dimension

Less than 650m
2

2

650m to 1,500m
Above 1,500m
3F Visual Privacy

Deep Soil Zone

2

2

7% of the site area

3m
6m

1. Separation between windows and balconies is provided to ensure
visual privacy is achieved. Minimum required separation distances from
buildings to the side and rear boundaries are as follows:
Building height

Habitable rooms and
balconies

Non-habitable
rooms

Up to 12m (4 storeys)

6m

3m

Up to 25m (5-8
storeys)

9m

4.5m

Over 25m (9+ storeys)

12m

6m

No building separation is necessary where building types incorporate
blank party walls. Typically, this occurs along a main street or at podium
levels within centres.
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Apartment Design Guide - Compliance Table
3J Bicycle and
Car Parking

1. For development in the following locations:


on sites that are within 800 metres of a railway station or light
rail stop in the Sydney Metropolitan Area; or



on land zoned, and sites within 400 metres of land zoned, B3
Commercial Core, B4 Mixed Use or equivalent in a nominated
regional centre

N/A – DCP rates apply.

N/A

the minimum car parking requirement for residents and visitors is set out
in the Guide to Traffic Generating Developments (GTTGD), or the car
parking requirement prescribed by the relevant council, whichever is less.
Part 4 Designing the Building
4A Solar Access
and Daylight

1. Living rooms and private open spaces of at least 70% of apartments in

4B Natural
Ventilation

1. At least 60% of apartments are naturally cross ventilated in the first

4C Ceiling Height

42 of the 50 apartments (84%) receive required degree of solar access
as per the ADG.

Y

35 of the 50 apartments (70%) satisfy cross ventilation requirements and
therefore the proposal complies with the ADG.

Y

2. Overall depth of a cross-over or cross-through apartment does not
exceed 18m, measured glass line to glass line

Maximum apartment depth is 16.9m.

Y

1. Measured from finished floor level to finished ceiling level, minimum
ceiling heights are:

2.7m floor-to-ceiling heights proposed throughout.

Y

a building receive a minimum of 2 hours direct sunlight between 9 am and
3 pm at mid-winter in the Sydney Metropolitan Area and in the Newcastle
and Wollongong local government areas

nine storeys of the building. Apartments at ten storeys or greater are
deemed to be cross ventilated only if any enclosure of the balconies at
these levels allows adequate natural ventilation and cannot be fully
enclosed

Minimum ceiling height
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Apartment Design Guide - Compliance Table
4D Apartment
Layout

1. Apartments are required to have the following minimum internal areas:
Apartment type

Minimum internal area

Studio

35m2

1 bedroom

50m2

2 Bedroom

70m2

3 Bedroom

90m2

Y

2B – 80m2 to 126m2
3B – 104m to 165m
2

Y
2

Y

4B – 157m2

Y

Units with additional bathrooms are provided the additional 5m2. Refer
to data sheet and dimensions provided on plan set.

Y

2. Every habitable room must have a window in an external wall with a
total minimum glass area of not less than 10% of the floor area of the
room. Daylight and air may not be borrowed from other rooms

Each habitable room has a sufficiently sized window/s for solar access
and natural ventilation.

Y

1. Habitable room depths are limited to a maximum of 2.5 x the ceiling
height.

Dimensions provided on the submitted plan set demonstrate that rooms
are appropriately proportioned to comply with the numeric requirements
of the ADG and to permit entry of sunlight and natural ventilation
throughout internal spaces.

Y

2. In open plan layouts (where the living, dining and kitchen are
combined) the maximum habitable room depth is 8m from a window.

Dimensions indicated on plans demonstrate that room depths comply
with numeric requirements. Room depths are not more than 8m from a
window.

Y

1. Master bedrooms have a minimum area of 10m 2 and other bedrooms
9m2 (excluding wardrobe space)

Refer to plan set which demonstrates that each bedroom is sized to
comply with the numeric requirements of the AGD.

Y

2. Bedrooms have a minimum dimension of 3m (excluding wardrobe
space)

Each bedroom has a minimum dimension of 3m to allow for typical
furniture layouts.

Y

3. Living rooms or combined living/dining rooms have a minimum width
of:

Each living room has a minimum dimension which accords with the ADG
to allow for varied furniture layouts.

Y

The minimum internal areas include only one bathroom. Additional
bathrooms increase the minimum internal area by 5m2 each.
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Apartment Design Guide - Compliance Table


4E Open Space

4m for 2 and 3 bedroom apartments

4. The width of cross-over or cross-through apartments are at least 4m
internally to avoid deep narrow apartment layouts

Apartments have a minimum width of 4m and thus avoid elongated
spaces with poor utility value and internal amenity.

Y

All apartments are required to have primary balconies as follows:

Each apartment is provided with an area of private open space in the
form of a balcony that is directly accessible from a primary living area
(some units have a secondary balcony) and either the primary balcony
or the secondary balcony (where provided) complies with the minimum
area and depth requirements of the ADG.

Y

2. For apartments at ground level or on a podium or similar structure, a

Unit BG02 provides a 12m2 with a depth of 2m. This unit is a 1 bedroom

On Merit

private open space is provided instead of a balcony. It must have a
minimum area of 15m2 and a minimum depth of 3m

unit. If it were to be on the first floor it would comfortably meet the
requirements of balconies. It also has very high accessibility to the
proposed communal open space adjacent to the heritage dwelling. The
minor non-compliance in terms of area is therefore considered
acceptable.

1. The maximum number of apartments off a circulation core on a single
level is 8.

The maximum number of apartments off a circulation core is 7.

2. For buildings of 10 storeys and over, the maximum number of
apartments sharing a single lift is 40.

7 storeys.

Dwelling type

Minimum area

Minimum depth

Studio

4m2

-

1 bedroom

8m2

2m

2 Bedroom

10m2

3 Bedroom +

12m

2

2m
2.4m

The minimum balcony depth to be counted as contributing to the balcony
area is 1m.

4F Common
Circulation Space
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Apartment Design Guide - Compliance Table
4G Storage

1. In addition to storage in kitchens, bathrooms and bedrooms, the
following storage is provided:
Dwelling type

Each apartment is provided with sufficient storage space, at least 50%
is provided within the apartment.

Y

Storage volume
3

Studio

4m

1 bedroom

6m3

2 Bedroom

8m3

3+ Bedroom

10m3

At least 50% of the required storage is to be located within the apartment.
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ANNEXURE B
Kogarah Local Environmental Plan 2012 –
Compliance Table

Kogarah Local Environmental Plan 2012 - Compliance Table
Clause / Control

Requirement

2.3

R3 Medium Density Residential

Zone

objectives
and
Land Use Table

Proposal

• To provide for the housing needs of the community within a medium
density residential environment.

Complies?

The proposed development meets the objectives of the zone by
providing a variety of housing types in a highly accessible location.

Y

Total site area is 3,078m2.

Y

• To provide a variety of housing types within a medium density
residential environment.
• To enable other land uses that provide facilities or services to meet the
day to day needs of residents.

Residential flat buildings are permissible with consent.
4.1A Minimum lot

(2) Development consent may be granted to development on a lot in a

sizes for multi
dwelling housing,
residential
flat
building
and
seniors housing

zone shown in Column 2 of the Table to this clause for a purpose
shown in Column 1 of the Table opposite that zone, if the area of the lot
is equal to or greater than the area specified for that purpose and
shown in Column 3 of the Table.

Column 1

Column 2

Column 3

Residential flat
building

Zone R3 Medium
Density Residential

1,000m2

4.3 Height of
buildings

(2) The height of a building on any land is not to exceed the maximum
height shown for the land on the Height of Buildings Map. (21m)

The majority of the roof of the proposal has a non-compliant height. The
building reaches a maximum height of 22.92m at the lift overrun of Lift
A. Refer to the 21m height plane diagram submitted with the
architectural plan set which illustrates in detail the height noncompliance.

See Cl. 4.6
variation
request
provided at
Annexure C

4.4 Floor space
ratio

(2) The maximum floor space ratio for a building on any land is not to
exceed the floor space ratio shown for the land on the Floor Space
Ratio Map (2:1).

The proposed GFA is 5,707.38m2, which equates to an FSR of 1.85:1.

Y
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Kogarah Local Environmental Plan 2012 - Compliance Table
5.10 Heritage
conservation

(4) Effect of proposed development on heritage significance

Excerpt from Statement of Heritage Impact prepared by Heritage 21:

The consent authority must, before granting consent under this clause
in respect of a heritage item or heritage conservation area, consider the
effect of the proposed development on the heritage significance of the
item or area concerned. This subclause applies regardless of whether a
heritage management document is prepared under subclause (5) or a
heritage conservation management plan is submitted under subclause
(6).

Heritage 21 is of the opinion that the proposal would be
sympathetic to the heritage item and would conserve the heritage
item. It is of major importance that the dwelling remains in its
location as one the only remaining sandstone houses in the area.
Conserving the house on site will add to the amenity of the area
by creating a historically significant link of the dwelling to the
intended communal area. The setting of the house on the corner
of the site will retain a curtilage by the retention of the gardens
to the north-west and west of the dwelling and the public space to
the east. Currently located on a prominent street corner with
significant views to the site from Princes Highway and Lacey Street,
conservation of the house in its original location will establish a
positive visual impact as a prominent heritage landmark.

(5) Heritage assessment

A Statement of Heritage Impact and a separate Schedule of
Conservation Works has been prepared by Heritage 21 and is
submitted with this application.

The consent authority may, before granting consent to any
development:
a)
b)
c)

Y

Y

on land on which a heritage item is located, or
on land that is within a heritage conservation area, or
on land that is within the vicinity of land referred to in
paragraph (a) or (b),

require a heritage management document to be prepared that
assesses the extent to which the carrying out of the proposed
development would affect the heritage significance of the heritage item
or heritage conservation area concerned.

(6) Heritage conservation management plans

Noted.

-

The consent authority may require, after considering the heritage
significance of a heritage item and the extent of change proposed to it,
the submission of a heritage conservation management plan before
granting consent under this clause.
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Kogarah Local Environmental Plan 2012 - Compliance Table
6.2 Earthworks

(3) Before granting development consent for earthworks (or for

The proposal will result in a maximum depth of excavation of 8.4m

development involving ancillary earthworks), the consent authority must
consider the following matters:

below existing ground level to allow for the provision of the basement
car parking. Excavation will be setback 2.95m from the Princes Highway
frontage, 1.2m from the Lacey Street frontage, 800mm-1m from the
Wyuna Street frontage, and 220mm from the north-eastern boundary.
Significant deep soil zones will be retained around the heritage dwelling.

a)
b)
c)
d)
e)
f)
g)

h)

Planning Ingenuity Pty Ltd

the likely disruption of, or any detrimental effect on, drainage
patterns and soil stability in the locality of the development,
the effect of the development on the likely future use or
redevelopment of the land,
the quality of the fill or the soil to be excavated, or both,
the effect of the development on the existing and likely
amenity of adjoining properties,
the source of any fill material and the destination of any
excavated material,
the likelihood of disturbing relics,
the proximity to, and potential for adverse impacts on, any
waterway, drinking water catchment or environmentally
sensitive area,
any appropriate measures proposed to avoid, minimise or
mitigate the impacts of the development.

Y

All excavation works will be undertaken to minimise as much as
practicable adverse impacts on the adjoining properties.
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ANNEXURE C
Clause 4.6 Variation Request –
Building Height

Clause 4.6 variation statement –
maximum height (Clause 4.3)
Clause 4.3 (2) of KLEP 2012 relates to the maximum height requirements and refers to the Height of Buildings Map.
The relevant map identifies the subject site as having a maximum height of 21m. Building height is defined as:
(a) in relation to the height of a building in metres—the vertical distance from ground level (existing) to the
highest point of the building, or
(b) in relation to the RL of a building—the vertical distance from the Australian Height Datum to the highest
point of the building,
including plant and lift overruns, but excluding communication devices, antennae, satellite dishes, masts,
flagpoles, chimneys, flues and the like.

As indicated in the height blanket diagram at Figure 19 below, the majority of the roof and lift overruns are noncompliant with the 21m height control. The greatest non-compliance of 1.92m occurs at the lift overrun of Lift A which
is located centrally within the site. The greatest non-compliance that would be visible from Wyuna Street is a 1.52m
breach on the eastern corner of the development. The greatest non-compliance that would be visible from Lacey
Street is a 1.264m breach at the lift overrun of Lift B. The greatest non-compliance that would be visible from Princes
Highway is a 383mm breach on the northern corner of the development.

Figure 19 Height blanket diagram
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The maximum height control is a “development standard” to which exceptions can be granted pursuant to Clause 4.6
of the LEP.
The objectives and provisions of clause 4.6 are as follows:
“

(1) The objectives of this clause are as follows:
(a) to provide an appropriate degree of flexibility in applying certain development standards to particular
development,
(b) to achieve better outcomes for and from development by allowing flexibility in particular circumstances.
(2) Development consent may, subject to this clause, be granted for development even though the
development would contravene a development standard imposed by this or any other environmental planning
instrument. However, this clause does not apply to a development standard that is expressly excluded from
the operation of this clause.
(3) Development consent must not be granted for development that contravenes a development standard
unless the consent authority has considered a written request from the applicant that seeks to justify the
contravention of the development standard by demonstrating:
(a) that compliance with the development standard is unreasonable or unnecessary in the circumstances of
the case, and
(b) that there are sufficient environmental planning grounds to justify contravening the development standard.
(4) Development consent must not be granted for development that contravenes a development standard
unless:
(a) the consent authority is satisfied that:
(i) the applicant’s written request has adequately addressed the matters required to be demonstrated by
subclause (3), and
(ii) the proposed development will be in the public interest because it is consistent with the objectives of the
particular standard and the objectives for development within the zone in which the development is proposed
to be carried out, and
(b) the concurrence of the Secretary has been obtained.
(5) In deciding whether to grant concurrence, the Secretary must consider:
(a) whether contravention of the development standard raises any matter of significance for State or regional
environmental planning, and
(b) the public benefit of maintaining the development standard, and
(c) any other matters required to be taken into consideration by the Secretary before granting concurrence.
(6) Development consent must not be granted under this clause for a subdivision of land in Zone RU1 Primary
Production, Zone RU2 Rural Landscape, Zone RU3 Forestry, Zone RU4 Primary Production Small Lots, Zone
RU6 Transition, Zone R5 Large Lot Residential, Zone E2 Environmental Conservation, Zone E3
Environmental Management or Zone E4 Environmental Living if:
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(a) the subdivision will result in 2 or more lots of less than the minimum area specified for such lots by a
development standard, or
(b) the subdivision will result in at least one lot that is less than 90% of the minimum area specified for such
a lot by a development standard.
Note.
When this Plan was made it did not include all of these zones.
(7) After determining a development application made pursuant to this clause, the consent authority must
keep a record of its assessment of the factors required to be addressed in the applicant’s written request
referred to in subclause (3).
(8) This clause does not allow development consent to be granted for development that would contravene
any of the following:
(a) a development standard for complying development,
(b) a development standard that arises, under the regulations under the Act, in connection with a commitment
set out in a BASIX certificate for a building to which State Environmental Planning Policy (Building
Sustainability Index: BASIX) 2004 applies or for the land on which such a building is situated,
(c) clause 5.4.”
The development standards in Clause 4.3 are not “expressly excluded” from the operation of Clause 4.6.
Objective 1(a) of Clause 4.6 is satisfied by the discretion granted to a consent authority by virtue of subclause 4.6(2)
and the limitations to that discretion contained in subclauses (3) to (8). This submission will address the requirements
of subclauses 4.6(3) & (4) in order to demonstrate to Council that the exception sought is consistent with the exercise
of “an appropriate degree of flexibility” in applying the development standard, and is therefore consistent with objective
1(a). In this regard, the extent of the discretion afforded by subclause 4.6(2) is not numerically limited, in contrast with
the development standards referred to in, subclause 4.6(6).
Objective 1(b) of Clause 4.6 is addressed later in this request.
The objectives and relevant provisions of Clause 4.3 are as follows, inter alia:
“

(a) to establish the maximum height for buildings,
(b) to minimise the impact of overshadowing, visual impact and loss of privacy on adjoining properties and
open space areas,
(c) to provide appropriate scale and intensity of development through height controls.”

The Height of Buildings Map nominates a maximum height of 21m for the site. It is requested that an exception to this
development standard be granted pursuant to Clause 4.6 so as to permit a maximum height of 22.92m to the lift overrun
of Lift A.
In order to address the requirements of subclause 4.6(4)(a)(ii), each of the relevant objectives of Clause 4.3 are
addressed in turn below.
Objective (a) – The maximum height has been established at 21m for the site. The proposed development provides a
residential development and meets the objectives of the R3 Medium Density Residential zone objectives. The proposed
development is in line with the type of development envisaged for the site. The degree to which the proposal exceeds
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the maximum height is relatively minor and importantly the development complies with and is 455m2 less than the
maximum FSR for the site.
For these reasons the proposed height meets Objective (a).
Objective (b) relates to minimising shadows on adjoining buildings and open space areas, visual impact and loss of
privacy. A comparative shadow study has been prepared comparing the proposed building envelope to a complying
building envelope. The diagrams indicate that the proposed building envelope only generates a minor increase in
shadow impacts that will have a negligible impact on neighbouring amenity (i.e. shadows on roof), and that a compliant
building envelope would in fact have a greater shadow impact on dwellings across Lacey Street at 9am on the winter
solstice. Since the proposal is significantly setback from Princes Highway it lessens the overshadowing impact. The
visual impact of the proposal is considered to be virtually imperceptible from that of a compliant building height. The
proposal is setback at Levels 4-6 by 2.9m from the levels below on the Wyuna Street frontage, and by 3.9m from the
level below on the Princes Highway frontage. The visual impact of the development is therefore reduced at key sensitive
locations being the heritage dwelling and the R2 zone interface. No significant loss of privacy of adjoining residents are
anticipated given the compliant side setbacks to the north-east, and the significant setbacks afforded by the Princes
Highway, Lacey Street and Wyuna Street. The proposal will have no adverse impacts on nearby open space areas.
For these reasons the proposed height meets Objective (b).
Objective (c) seeks to ensure development provides a suitable scale and intensity. The non-compliance of the height
does not offend the objective of providing an appropriate scale and intensity of development at the site. The proposal
provides a compliant FSR (1.85:1) that is significantly (455m2) below the maximum permissible of 2:1 and is therefore
demonstrably within the intensity of development intended for the site. The built form, bulk and scale is appropriate for
the site and the proposed non-compliance with height will not be perceptible in the streetscape and character of the
locality. In particular, the proposal gives a high level of respect to the heritage item and refrains from utilising a
significant part of the site for apartment floor space. The scale of the building (7 storeys) is consistent with what is
generally accepted within a 21m height limit.
The proposed development is therefore consistent with the objectives for maximum height, despite the numeric noncompliance.
Clause 4.6 (4) also requires consideration of the relevant zone objectives. The objectives of the Zone R3 Medium
Density Residential are as follows:
“To provide for the housing needs of the community within a medium density residential environment.
To provide a variety of housing types within a medium density residential environment.
To enable other land uses that provide facilities or services to meet the day to day needs of residents.”
The proposed height non-compliance does not impact upon the achievement of the zone objectives. The proposed
development will provide increased housing supply for the community within a medium density residential environment.
The proposal also provides a variety of housing types ranging from one bedroom apartments to four bedroom terraces,
within a large variety of configurations.
The height variation does not contravene any objectives for the zone and for that reason the proposed variation is
acceptable.
Having regard to Clause 4.6(3)(b) and the need to demonstrate that there are sufficient environmental planning grounds
to justify contravening the development standard, it is considered that there is an absence of significant impacts of the
proposed non-compliance on the amenity of future building occupants, on area character and on neighbouring
properties. The non-compliance is exacerbated by the slope of the site away from Princes Highway and the building
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has been stepped towards Wyuna Street to reduce the non-compliance. In addition, future redevelopment of lots on
the opposite site of Lacey Street will result in even greater separation between the proposed residential flat building
and any future development, resulting in lesser shadow impacts.
On “planning grounds” the proposal successfully retains and integrates the heritage item on the site, and achieves
better views of the heritage item from Princes Highway than a compliant building envelope would. In accordance with
Clause 5.10 (10) of KLEP 2012 Council can arguably therefore grant consent notwithstanding the height noncompliance. The development also provides a significant setback for levels 3-6 on the Princes Highway and Wyuna
Street frontages to reduce the impacts of the proposal.
The variation to building height does not meaningfully impact on solar access, views or outlook and the streetscape
appearance is not impacted by the variation. As indicated, the proposal provides for a floor space ratio which complies
with (and is 455m2 less than) the maximum permitted and accordingly, the height breach is not associated with
additional density beyond what is expected by the controls or planned for the locality.
It is noted that in Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118, Preston CJ clarified what
items a Clause 4.6 does and does not need to satisfy. Importantly, there does not need to be a "better" planning
outcome:
86. The second way is in an error because it finds no basis in cl 4.6. Clause 4.6 does not directly or
indirectly establish a test that the non-compliant development should have a neutral or beneficial effect
relative to a compliant development. This test is also inconsistent with objective (d) of the height
development standard in cl 4.3(1) of minimising the impacts of new development on adjoining or nearby
properties from disruption of views or visual intrusion. Compliance with the height development standard
might be unreasonable or unnecessary if the non-compliant development achieves this objective of
minimising view loss or visual intrusion. It is not necessary, contrary to what the Commissioner held, that
the non-compliant development have no view loss or less view loss than a compliant development.
87. The second matter was in cl 4.6(3)(b). I find that the Commissioner applied the wrong test in
considering this matter by requiring that the development, which contravened the height development
standard, result in a "better environmental planning outcome for the site" relative to a development that
complies with the height development standard (in [141] and [142] of the judgment). Clause 4.6 does not
directly or indirectly establish this test. The requirement in cl 4.6(3)(b) is that there are sufficient
environmental planning grounds to justify contravening the development standard, not that the
development that contravenes the development standard have a better environmental planning outcome
than a development that complies with the development standard.
Returning to Clause 4.6(3)(a), in Wehbe V Pittwater Council (2007) NSW LEC 827 Preston CJ sets out ways of
establishing that compliance with a development standard is unreasonable or unnecessary. It states, inter alia:
An objection under SEPP 1 may be well founded and be consistent with the aims set out in clause 3 of the
Policy in a variety of ways. The most commonly invoked way is to establish that compliance with the
development standard is unreasonable or unnecessary because the objectives of the development standard
are achieved notwithstanding non-compliance with the standard.

The judgement goes on to state that:
The rationale is that development standards are not ends in themselves but means of achieving ends. The
ends are environmental or planning objectives. Compliance with a development standard is fixed as the usual
means by which the relevant environmental or planning objective is able to be achieved. However, if the
proposed development proffers an alternative means of achieving the objective strict compliance with the
standard would be unnecessary (it is achieved anyway) and unreasonable (no purpose would be served).
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Preston CJ in the judgement then expressed the view that there are 5 different ways in which an objection may be well
founded and that approval of the objection may be consistent with the aims of the policy, as follows (with emphasis
placed on number 1 for the purposes of this Clause 4.6 variation [our underline]):


The objectives of the standard are achieved notwithstanding non-compliance with the standard;



The underlying objective or purpose of the standard is not relevant to the development and therefore
compliance is unnecessary;



The underlying object of purpose would be defeated or thwarted if compliance was required and
therefore compliance is unreasonable;



The development standard has been virtually abandoned or destroyed by the Council's own actions in
granting consents departing from the standard and hence compliance with the standard is unnecessary
and unreasonable;



The zoning of the particular land is unreasonable or inappropriate so that a development standard
appropriate for that zoning is also unreasonable and unnecessary as it applies to the land and
compliance with the standard that would be unreasonable or unnecessary. That is, the particular parcel
of land should not have been included in the particular zone.

Having regard to all of the above, it is our opinion that compliance with the maximum height development standard is
unnecessary in the circumstances of this case as the development meets the objectives of that standard and the zone
objectives.
Therefore, insistence upon strict compliance with that standard would be unreasonable. On this basis, the requirements
of Clause 4.6(3) are satisfied and Council has the power to grant the proposed height variation.
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ANNEXURE D
Kogarah DCP 2013
Compliance Table

Kogarah DCP 2013 - Compliance Table
Clause / Control

Requirement

Proposal

Complies?

Part B General Controls
B4.1
Parking
Requirement

(1) The car parking rate for development types are outlined in Table 1 –

Application of the Council DCP requirements yields a parking

Parking Requirements. In the event of a discrepancy between the parking
rates specified in this Part of the DCP and another Part of the DCP, the
specific requirements identified within the detailed controls for a
locality/area shall prevail.

requirement of 93.2 spaces, calculated as follows:

B4.4. Design &
Layout of Car
Parking Areas

5

28 x 2 bedroom

42

Residential flat
building

1 bedroom unit = 1 space/unit

17 x 3 bedroom

34

2 bedroom unit = 1.5 spaces/unit

Heritage Residence

2

3+ bedroom unit = 2 spaces/unit, plus

51 dwellings

10.2 visitor spaces

Total

93.2

The development proposes a total of 95 car parking spaces across two
levels of basement parking, as described within the Traffic and Parking
Assessment Report submitted with the Development Application.

(1) All development (other than a dwelling house, dual occupancy or

Resident bicycle parking is provided within the basement levels. Visitor

secondary dwelling) is to provide on-site bike parking designed in
accordance with the relevant Australian Standards for the design criteria
of bike parking facilities.

bicycle parking spaces are also provided on the Lacey Street frontage.

(1) Internal car park layouts, space dimensions, ramp grades, access

The Traffic and Parking Assessment submitted with the development

driveways, internal circulation aisles and service vehicle areas shall be

application confirms that the proposed parking areas and access ramps
have been designed to generally satisfy the relevant requirements of
AS2890.

designed in accordance with the requirements set out in AS 2890.1
(2004) and AS 2890.2 (2002) for off street parking and commercial
vehicles.
(3) Basement car parking is to be located within the building footprint.

Planning Ingenuity Pty Ltd

5 x 1 bedroom

Car parking requirement

1 designated car wash bay which may also
be a visitor space

Bicycle

No. spaces

Land use

1 visitor space/5 units or part thereof

B4.3
Parking

Dwelling type

Y

The basement car park extends beyond the footprint of the building.
Private courtyard spaces and on-structure planting will be situated

Y

Y

Y
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above the basement to ensure the basement structure is visually
integrated with the building.
(5) Design parking to ensure pedestrian safety.

Y

Y

(6) Include natural ventilation to basement and semi basement car
parking.

Mechanical exhaust to the basement car parking is proposed to
supplement natural ventilation through the car park roller shutter.

(7) Integrate ventilation design into the façade of the building, or parking
structure, treating it with appropriate features such as louvres, well
designed grilles, planting or other landscaping elements.

The basement structure is entirely subterranean therefore no
opportunity for natural ventilation in the form of grills or louvres. The
benefit of the proposed arrangement is that there are no adverse visual
impacts associated with the basement. The car park exhaust is
integrated with the design of the building and discharges at roof level.

Y

(8) Design driveways to minimise visual impact on the street and
maximize pedestrian safety.

Driveway to basement is situated on Wyuna Street adjacent to the
southern-eastern property boundary and this arrangement will ensure
there is no conflict with the pedestrian entries on Lacey Street.

Y

(9) Ensure that all vehicles, including vehicles using loading bays, can
enter and leave the site in a forward direction.

Manoeuvring space within the car park allows for vehicles to enter and
leave the site in a forward direction, including for waste collection. Refer
to traffic and parking assessment submitted with the development
application.

Y

(10) Avoid locating access ways to driveways adjacent to the doors or
windows of habitable rooms.

The driveway is separated from units by a fire stair.

Y

(11) Design vehicular access in accordance with the current Australian

Vehicular access is provided in accordance with AS2890. Refer to traffic
and parking assessment submitted with the development application.

Standard for ‘off-street parking (Part 1) ‘and ‘off-street car parking for
commercial vehicles (Part 2)’.

Planning Ingenuity Pty Ltd

Proposed car park area complies with relevant requirements of AS2890
and will allow safe movement of vehicles. Refer to traffic and parking
assessment submitted with the development application.

Y
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B5.1.
Waste
Management Plan

1. Submit a Waste Management Plan with DAs involving:


demolition;



construction of a new building(s); or change of use or
alterations/additions to existing premises (only when this would
result in a change of waste generation).

A Waste Management Plan (WMP) has been prepared and is submitted

Y

with the development application. The WMP addresses demolition,
construction and operational waste management.

A construction management plan is not a lodgement requirement on the
Georges River Council DA form.

-

3. Prepare the Waste Management Plan in accordance with the
requirements in Kogarah Waste Not Plan 2012.

Waste Management Plans (WMP) have been prepared and are
submitted with the development application. The WMP addresses
demolition waste, construction waste and operational waste
management.

Y

4. Demonstrate in the Waste Management Plan the use of second hand
building materials and recycled building products during building design
and construction.

The source and type of building materials to be used in the construction
has not yet been determined. Building materials such as pre-cast
concrete are to be used to minimise wastage and landfill.

Y

B5.2. Waste and

1. All development applications should have regard to the provisions of

Council staff have advised that the Kogarah Waste Not Plan 2012 does

-

Recycling
Requirements

the Kogarah Waste Not Plan 2012.

not exist.

2. Door widths to waste/recycling storage rooms shall be a minimum of
1100mm and must be wide enough to accommodate the largest chosen
bin size for that development, with a gap on either side of the bin of no
less than 100mm.

Proposed door widths allow for the movement of bins from within the
waste storage rooms.

2. Illustrate on the DA plans/ drawings:


the location and space allocated for the storage of demolition and
construction waste or materials;


waste collection point(s) for the site; and

path of access for collection vehicles.

3. If developments containing attached dwellings, multi–dwelling housing
or residential flat buildings have less than six dwellings, individual storage
areas may be provided instead of a communal waste/recycling area.

Planning Ingenuity Pty Ltd

More than 6 dwellings are proposed.

Y

Y
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4. For residential developments that include six or more dwellings, a
dedicated caged area may be required within the bin room for the storage
of discarded bulky items which are awaiting removal. This area must be
easily accessible to all residents.

A 4.1m2 space for bulky waste is nominated in basement 1.

Y

7. Waste storage facilities must be easily accessible from residential units
and appropriately located to facilitate the removal of waste to the Council
collection point.

Waste storage rooms are situated within basement level 1 and are easily
accessible to residents since waste chutes are provided. Waste
collection via private contractor is proposed.

Y

8. Waste and recycling storage areas must be visually and physically
integrated into the design of the development. Design elements such as
fencing, landscaping and roof treatments may be used to screen the
waste and recycling storage area.

Waste storage areas are proposed within the basement car park and will
not be visible from the street.

Y

9. Communal bin storage areas must be easy to clean with access to a
tap with hot and cold water and correct drainage of waste water through
a floor drain to the sewer, not the stormwater drain.

Bin storage area can be provided with access to water and can be
drained to sewer.

Y

10. Waste/recycling storage areas must be designed and located to avoid
adverse impacts on the amenity of adjoining sites.

As the bin storage is located within the basement car park and therefore
concealed from view, the bin storage area will have no adverse impact
on the amenity of adjoining sites.

Y

A chute system is proposed for each ‘module’ of the development.

Y

The building orientation and massing responds to the shape of the site,
road frontages and the heritage item. Solar access compliance with the
ADG is achieved.

Y

The façade orientation is dictated by site configuration and orientation.
Notwithstanding, many apartments are oriented to the north and the
proposal complies with solar access criteria contained in the ADG.

Y

Windows and areas of private open space are provided on north-facing
facades where possible.

Y

11. For residential flat buildings with a passenger lift, the development
shall incorporate a garbage chute system.
B7.1. Orientation:
Building siting and
design

(1) Orient the building, as far as possible, so that the longest side is on
the east-west axis.

(2) The main facades of a building should be orientated towards the north,
preferably within a range of 30 degrees east and 20 degrees west of true
north.

(3) Maximise the number of windows on the northern face of the building.

Planning Ingenuity Pty Ltd
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B7.4.
Materials
and
Building
Components

(4) The use of dark coloured roofing is discouraged unless solar cells are
integrated into the roof.

Dark colours have been avoided.

Y

(6) Minimise glazing on the southern and western sides of the building.

There is relatively limited glazing proposed on the south facing
elevations of the building. Glazing on western elevations will be
protected from excessive solar exposure by appropriately sized blade
walls.

Y

(1) Construction materials are to be durable and low maintenance.

Construction materials are durable and low maintenance including
concrete and pre-cast concrete.

Y

(3) Use recycled timbers, plantation timbers or regrowth timbers where
possible. It is recommended that Accredited Forest Stewardship Council
(FSC) timber be used.

No timber is proposed.

-

(4) Use of materials produced from native or imported rainforest timbers
or harvested from old growth forests is discouraged.

Noted.

-

(5) Select materials that do not contribute to poor indoor air quality, that
minimise impacts on biodiversity and that have a recycled content (or can
be recycled at the end of its life).

Material selection will take into account these parameters.

Y

The site has a frontage to Princes Highway of 38.785m.

Y

C - Residential
C2
4. Minimum Site

Medium Density Housing
Dwelling Type

Minimum Frontage

Minimum
Area/dwelling

Residential
flat
buildings or multidwelling housing

20m

1.3m2 of site area per
m2 of dwelling

and Density
Requirements

Planning Ingenuity Pty Ltd

Site

The site density requirement pre-dated amendments to the LEP and
does not correlate with the relevant FSR development standard. The
control is effectively redundant.

N/A
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5.2 Height of
development in
the R3 zone

(1) Building heights should comply with the following requirements
identified in table below.
This building height requirement pre-dates amendments to the LEP and
do not correlate with relevant building height development standard. The
controls are effectively redundant.

N/A

(2) Habitable rooms in medium density developments must achieve a
minimum floor-to-ceiling height of 2.7m.

2.7m floor-to-ceiling heights are proposed throughout the development.

Y

(3) In the following circumstances, a lower height may be acceptable or
preferred:

Not applicable.

Development Type

Maximum H1 Height

Maximum H2 Height

Residential

12.0m

14.0m

flat

buildings:
Four
residential levels

N/A

(i) development is within a roof space (other than mansard roof forms)
and the environmental quality of internal living spaces is not adversely
impacted;
(ii) it can be demonstrated that a reduced floor to ceiling height will
provide measurable benefits for neighbouring amenity and the
environmental quality of internal living spaces is not adversely impacted.

Planning Ingenuity Pty Ltd

(7) Rooftop terraces are prohibited in multi-unit developments, except in
circumstances where that rooftop terrace is the primary open space area
associated with a rooftop development (eg. penthouse unit).

No rooftop terraces are proposed.

Y

(9) For single level units, the maximum floor to ceiling height for all
habitable rooms is 3000mm, with a minimum requirement of 2700mm.

2.7m floor-to-ceiling heights proposed.

Y

(10) The maximum depth of the ceiling (ceiling to floor above) is to be
limited to 600mm.

450mm depth proposed.

Y

(11) Where a development seeks to vary the floor to ceiling heights or
reconfigure an approved development, the applicant must demonstrate

Not applicable.

N/A
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that the development will not result in non-compliances with design
standards, including site density and onsite parking provisions.
6. Building
Setbacks

(1) For residential flat development and multi dwelling housing, a
maximum of 75% of the width of the building must be setback a minimum
of 5m, with the remainder 25% being setback a minimum of 7m (Figure
7).

The proposal provides a 15m setback to Princes highway, a 5m setback
to Wyuna Street, and a 3m setback to Lacey Street. Refer to Section
4.2.6.1 for discussion.

(4) The side and rear boundary setbacks should comply with the table
below.

ADG setbacks prevail and are adopted.

-

Site coverage is calculated at 44% of the site area (refer to site coverage
calculation plan).

Y

The private open space and communal open space provisions of the
ADG prevail and have been adopted.

-

Dwelling Type
Residential
buildings
7. Site Coverage

Rear Setback
flat

Residential
buildings
8. Open Space

Planning Ingenuity Pty Ltd

Side Setbacks

3m plus ¼ the amount that the wall height
exceeds 3m

(1) The maximum site coverage should comply with the table below.
Dwelling Type

Maximum Site Coverage
flat

On Merit

45%

(1) Open space is to be provided in accordance with the table below.
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9. Vehicular
access, parking
and circulation

Planning Ingenuity Pty Ltd

Dwelling
Type

Private

Residen
tial flat
building
s

Open

Common Open Space
(minimum)

Impervious

Where provided,

Must be provided at

55%

courtyards
for
ground
floor
units must be a
minimum
of
35m2/dwelling,
with a minimum
dimension of 3m

the
rate
of
30m2/dwelling
for
dwellings
having
balconies as the only
form of private open
space, with a minimum
overall area of 75m2,
and with minimum
dimensions of 5m

Space
(minimum)

area of site
(maximum)

(2) Private open space should be adjacent to and visible from the main
living and/or dining rooms and be accessible from those areas.

Private open spaces are provided adjacent to primary living areas and
act as an extension to those spaces.

Y

(3) Development should take advantage of opportunities to provide north
facing private open space to achieve comfortable year round use.

North facing open spaces are provided where the building configuration
allows. The proposal accords with the solar access requirements of the
ADG.

Y

(4) Where soil and drainage conditions are suitable, unpaved or unsealed
landscaped areas should be maximised and designed to facilitate on site
infiltration of stormwater.

The proposal provides for substantial deep soil areas. Deep soil
provision accords with the design criteria prescribed in the ADG.

(5) Existing significant trees and vegetation must be incorporated into
proposed landscape treatment.

Existing significant trees are retained and incorporated where possible.
Refer to Arboricultural Impact Appraisal and Method Statement
prepared by Naturally Trees.

Y

(1) Car parking is to be provided in accordance with the requirements in
Part B4.

Refer to B4 section above.

Y

Y
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(2) Vehicular access points should be clearly visible from the street with
adequate sign posting or design cues to alert drivers to their availability.

The driveway is clearly visible within the Wyuna Street streetscape.

Y

(3) On corner sites with two street frontages vehicular access should be
provided to the secondary frontage.

Vehicular access is provided to the lowest order road being Wyuna
Street.

Y

(4) Garages should be accessed from a rear lane where this is available.

N/A

(5) Crossings are to be positioned so that on-street parking and
landscaping on the site are maximised, and removal or damage to
existing street trees is avoided.

The basement entry necessitates the removal of a Callistemon sp. The
basement entry is located at the lowest point of the site which reduces
the need for unnecessary and excessive excavation. The existing
single width driveway is located in the same position, therefore onstreet parking loss is reduced. The loss of trees will be compensated
by significant new landscaping as per the Landscape Plan.

On Merit

(6) Driveways should be designed to avoid a straight, long “gun barrel”
appearance by using appropriate landscaping and variations in
alignment.

The driveway leads to the basement which will not be visually prominent
when viewed from the street.

Y

(7) Car parking layout and vehicular access requirements and design are
to be in accordance with the Australian Standards, in particular AS
2890.1-2004.

Car parking has been designed to comply with Australian Standards.
Refer to Traffic and Parking Assessment Report for details.

Y

(8) Each on-site parking space must have the following minimum
dimensions:

The traffic report confirms that 2.4m x 5.4m parking spaces comply with
the relevant Australian Standards.

On Merit

The access report confirms that disabled spaces 2.4m x 5.4m are
adequate. Shared zones are provided adjacent.

On Merit

N/A

(i) parking space unenclosed at sides: 2.6m width x 5.5m length
(ii) enclosed garage: 3.0m width x 5.5m length
(iii) designated disabled parking space and space for each adaptable unit:
3.8m width x 6.0m length.
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(9) Council may require these dimensions to be increased where the
access aisle or driveway is less than 7m wide.

Noted

Y

(10) Clearance above the general parking surface must be a minimum of
2.5m.

General clearance is 2.65m.

Y

(11) Tandem parking (one space immediately behind another) may be
used where two spaces are provided for a specific dwelling.

No tandem parking is proposed.

-

(12) A minimum of 600mm of landscaping must be provided between a
driveway and side boundary.

800mm landscaping setback provided.

Y

(13) In order to allow for a landscaped buffer between shared driveways
and the windows of habitable rooms, shared driveways must be set back
a minimum of 1.5m from windows of habitable rooms or a minimum of 1
metre where the floor level of the habitable room is at least 1m above the
driveway at the window opening.

The driveway is separated from units by a fire stair.

Y

(14) Stable, semi porous pavers (eg brick, stone pavers), laid to paving
standards for light vehicles, are encouraged.

Not appropriate in this scenario.

-

(15) For car parking areas and driveways with negligible slopes, porous
materials such as compacted crushed stone, pebble, gravel and
semiporous pavers may be used.

Driveway slopes to basement.

(16) Where possible, driveways must be drained to adjoining landscaped
areas.

The driveway ramp is proposed to be drained to a pump-out pit in
Basement Level 2.

Y

(17) Bicycle parking is to be provided in accordance with Clause 3 in Part
B4.

Bicycle parking is provided in the basement.

Y

(18) All residential flat developments must provide a car wash bay which:

A car wash bay is provided and can be configured to comply with these
specifications.

Y

(i) is roofed and bunded to exclude rainwater.

Planning Ingenuity Pty Ltd
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(ii) has clearly visible signs which indicate that no degreasing or
mechanical work is to be undertaken in the car wash bay.
(iii) has a fixed basket trap for floor waste.
(iv) includes a 1000 litre general purpose pit.

(22) All multi dwelling and residential flat developments must provide a
secure storage space of a minimum floor area of 4m 3 per dwelling. This
is to have a minimum dimension of 500mm.

Storage requirements are specified in the ADG being the higher order
instrument. Storage provision complies with the ADG.

Y

(23) Developments on Classified Roads are to:

The proposal has a frontage to Princes Highway however the access
point is at Wyuna Street a considerable distance from the highway.

Y

(24) Basement car parking should be naturally ventilated where possible.

Natural ventilation is not possible since the basement is entirely below
ground. Mechanical ventilation is proposed and is integrated into the
design of the building.

Y

(25) Separate pedestrian access to buildings should be provided.

Pedestrian access to the site and the building is provided in a number of
locations on the ground floor.

Y

(26) Basement car parking should be located under the building footprint
and project no more than 1m above natural ground level.

Basement car parking extends beyond the building footprint. The
basement will project above natural ground level at the north-eastern
side boundary to a maximum of 450mm. Suitable landscaping will be
provided in the setback area between the basement and the property
boundary to hide any basement exposed.

Y

(i) minimise the number of access points, or seek alternative access
wherever possible.
(ii) provide safe vehicle access, adequate sight distances and make
provision for vehicles to leave the site in a forward direction.
(iii) comply with any conditions imposed by Council to satisfy the
requirements of the RMS.
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(27) Basement areas including access and egress routes should be
clearly illuminated. All lighting must comply with the relevant Australian
Standards.

Lighting will be provided in accordance with relevant Australian
Standards to ensure suitable illumination of access and egress routes.
A condition of consent is anticipated in this regard.

Y

(1) Where private open space is proposed on the southern side of the
building, the distance from the southern boundary of the open space to
the nearest wall to the north must be a minimum of 3m + h, where h is
the height of the wall (Figure 10).

No primary private open spaces are proposed on the southern side of
the building.

Y

(2) Where the neighbouring properties are affected by overshadowing, at
least 50% of the neighbouring existing primary private open space or
windows to main living areas must receive a minimum of 3 hours sunlight
between 9am–3pm on the winter solstice (21 June) (Figure 11).

Sun-eye diagrams indicate that dwellings on the opposite side of Lacey
Street will achieve full solar access from 12pm-3pm. Dwellings on the
opposite side of Wyuna Street achieve full solar access from 9am-12pm.

Y

(3) Shadow diagrams are to be submitted for the winter solstice (21 June)
and the spring equinox (22 September).

Shadow diagrams have been prepared and are submitted with the DA.

Y

(4) Shadow diagrams are required to show the impact of the proposal on
the sunlight to the open space of neighbouring properties. Existing
overshadowing by fences, roof overhangs and changes in level should
also be reflected in the diagrams.

Shadow diagrams show the impact of the proposal on neighbouring
properties.

Y

12. Views and
view sharing

(1) Development shall provide for the reasonable sharing of views.

There are no significant views afforded across the site that should be
retained. The proposal enhances views of the heritage item from along
the Princes Highway.

Y

13. Adaptable &
Accessible
Housing

(1) The minimum number of adaptable units designed in accordance with
AS4299 - 1995 Adaptable Housing must be incorporated into the above
developments:

50 units are proposed. 5 adaptable units are provided.

Y

11. Solar Access

(i) 3-10 units – 1 adaptable unit
(ii) 11-20 units – 2 adaptable units
(iii) 21-30 units – 3 adaptable units
(iv) 31-40 units – 4 adaptable units

Planning Ingenuity Pty Ltd

STATEMENT OF ENVIRONMENTAL EFFECTS
Ref. 0280/16

62

Kogarah DCP 2013 - Compliance Table
(v) 41-50 units – 5 adaptable units
(vi) 51+ units - 6 adaptable units + 10% of additional dwellings beyond 60
(rounded up to the nearest whole number).

(3) The adaptable units must comply with the relevant Australian
Standards and be certified as “adaptable housing units”

Refer to Access Report prepared by Vista Access Architects.

(4) Developments must be designed and constructed to comply with:

Refer to Access Report prepared by Vista Access Architects.

Y

Y

(i) AS 1428.1 – 1993 Design for Access and Mobility Part 1
(ii) AS 1428 – 1993 Design for Access and Mobility Part 2 Enhanced and
Additional Requirements – Buildings and Facilities.

(5) Specifically, they should comply with the following:

Refer to Access Report prepared by Vista Access Architects.

Y

Refer to Access Report prepared by Vista Access Architects.

Y

(i) Provide access from the street to public entrances of medium density
developments where 10 or more units are proposed.
(ii) Where lifts are proposed dimensions of lifts must be 975mm wide and
1300mm deep with doors that open to a minimum clear width of 800mm.
(iii) All numbers and operation buttons are to be no more than 1200mm
above the lift floor level.
(iv) Signage and tactile information indicating accessible facilities must
be displayed at the main entrance and other appropriate entrances in
accordance with AS1428.1 and AS1428.2.

(7) Notwithstanding compliance with the above, the development shall be
designed to meet the needs of people with disabilities, including:
(i) The provision for a continuous accessible path of travel from all public
roads and public spaces as well as unimpeded internal access;
(ii) The provision in design for ease of use and comfort through
appropriate gradients, rest areas, circulation space and user friendly
entrances;
(iii) Safety design measures, including contrasting colour for points of
danger and slip resistant surfaces; and

Planning Ingenuity Pty Ltd

STATEMENT OF ENVIRONMENTAL EFFECTS
Ref. 0280/16

63

Kogarah DCP 2013 - Compliance Table
(iv) Legible design features such as signs and indicators to assist the
location of handrails and guardrails.

Planning Ingenuity Pty Ltd

STATEMENT OF ENVIRONMENTAL EFFECTS
Ref. 0280/16

64

Ltd

Planning
Ref. 0044/18

Ingenuity

STATEMENT OF ENVIRONMENTAL EFFECTS
Pty
65

