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1. Introduction
This Amended Statement of Environmental Effects (ASEE) has been prepared to accompany amended architectural
plans and supporting documentation, provided by the applicant in support of Class 1 appeal to the Land and
Environment Court against the refusal of DA2018/0513 by the Georges River Local Planning Panel (GRLPP) on 23
September 2019.
The amended architectural plans were prepared by PBD Architects following a without prejudice Section 34 mediation
conference to discuss that plans as filed with the Court. In the filed documents, the most significant changes to the
amended proposal involves reduction of overall Gross Floor Area (GFA), alteration to apartment layout and increase
of setbacks from the respective street frontages. In the accompanying amended plans, the proposal has been altered
to better respond to the constraints and opportunities of the site, most notably the heritage item and surrounding low
density residential areas.
Specifically, the amended architectural plans provide for the following changes:


Modifications to the basement layout and parking arrangement to provide a total of 86 car spaces (including
10 visitor and 6 accessible);



Alterations to the internal and external layout to all residential levels resulting in a minor reduction of the total
number of apartments to 48, comprising 8 x 1 bedroom, 28 x 2 bedroom and 12 x 3 bedroom apartments in
addition to the singular heritage dwelling (49 in total);



Provision of a singular residence with the heritage item, separate pedestrian access (from front and rear)
and generous private open space for future occupants;



Removal of separate building entries and provision of an amalgamated building entry and lobby provided
from Lacey Street with an improved building interface at Ground Level to all street frontages;



Reduction in the total GFA to 5,206.99m2 and a Floor Space Ratio (FSR) of 1.69:1;



Provision of wintergardens on Level 1;



Alterations to the communal open spaces at ground level (predominantly around the curtilage of the heritage
item) and on the roof top;



Removal of a portion of the communal uses from the heritage item;



Increased setbacks from site boundaries to provide a 2 storey podium design with a recessed built form from
Levels 2 to 6 as follows;
o

From Princes Highways, the amended proposal has been modified to align with the heritage item at
ground level, with a 15.8m setback to level 1, 18.2m-23m to Level 2, 21.6m-23.9m setback from
levels 3 to 5 and 22.6m-28.7m setback to level 6;

o

From Lacey Street, setbacks have been increased to 4m from ground to level 1, 5m from levels 2 to
5, 6m to level 6 and 7m to the vertical recess;

o

From Wyuna Street, setbacks have been increased to 5m from ground to level 1, 6.6m from level 2
and 7m setbacks to the remaining upper levels;

o

To the north-eastern boundary shared with No. 21 Wyuna Street, setbacks from ground to level 3 of
a 7.1m, 9.2m from Levels 4 to 5, 10.3m to Level 6 and 13m from the rooftop communal area;



Improved articulation between heritage item and proposed residential flat building;
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Revised Landscape design including increased deep soil landscaping and provision of podium landscaping
throughout the development; and



Improved articulation and revised building facades fronting Princes Highway, Lacey Street and Wyuna
Street, including;
o

Staggered, podium built form fronting Princes Highway;

o

6.1m wide vertical recess from Ground to Level 6 fronting Lacey Street; and

o

Increase separation from Wyuna Street.

The amendments to the architectural plans have altered the built form of the original proposal in order to ensure that
the proposal is consistent with the desired future character of the area, heritage item and surrounding low density
developments. As detailed above, the amended plans include changes to the overall building footprint and built form,
to ensure the development is compatible with the bulk and scale of the Heritage Item and surrounding low density
zones.
It is my view that the amended plans appropriately address matters raised by the Respondent, as they pertain to my
planning expertise, to the extent that there are no outstanding matters with respect to planning contentions.
This Amended SEE considers the changes made in the amended architectural plans and should be read in
conjunction with the original SEE prepared by Planning Ingenuity.
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2. Amended Proposal
The amended architectural plans have been prepared by PBD Architects in response to the reasons for refusal from
GRLPP dated 23 September 2019, and following a Without Prejudice meeting conducted with Council on 13 March
2020 and the Section 34 mediation conference held on 26 May 2020.
As detailed in Part 1 of this ASEE, the amended architectural plans involve changes to the overall design to better
relate to the constraints, heritage item and surrounding low density zoning. Table 1 – Development Summary details
the evolution of the proposal:
Table 1 Development Summary

Site Area Total
Height
FSR
Total Apartment Mix

Car Parking

Deep Soil (greater than
6m)

Court Filed Plans

Amended Plans

Resultant Changes

3,078sqm

-

-

24.531m (to Lift A overrun)

24.94m (max)

Increase 0.4m

1.80:1 (5,535sqm)

1.69:1 (5,206.99sqm)

- 0.11:1 (- 328sqm)

51 Units (Including Heritage
Item)
1 x Studio
10 x 1 bed
19 x 2 bed
20 x 3 bed

49 Units (including Heritage
Item)
0 x studio
8 x 1 bed
28 x 2 bed
12 x 3 bed

- 2 Units (including Heritage
Item)
- 1 x studio
- 2 x 1 bed
+ 9 x 2 bed
- 6 x 3 bed

94 car parking spaces,
including 11 visitor

86 car parking spaces ,
including 10 visitor

- 8 car parking spaces
- 1 visitor spaces

439.1m2 (14%)

452.6m2 (14.7%) with
dimension greater than 6m

+13.2m2 (0.7%) increase

272.1m2 (8.8%) with no
minimum dimension
1159.2m2 (37.7%) total
landscaped area
Communal Open Space

Setback to Princes
Highway

1,096m2 (35.6%)

9.4m-13.8m at ground
15m at level 1 and 2

18m from levels 3
20.2m from levels 4 to 6
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Ground Floor – 843m2
Roof – 72m2
Total – 915m2 (29.7%)

-

Total (including passive
COS) – 1380m2 (44.8%)

Total (including passive
COS) – increase 284m2

12.6m - 15.8m at ground
15.8m at level 1
18.2m to podium balcony &
23m to external wall of
Level 2
21.6m to balcony and 23.9m
to external walls of levels 3
to 5
22.6m to balcony and 28.7m
to external walls of level 6

2m – 3.2m increase at
ground
0.8m increase at level 1
3.2m to 8m increase at level
2
3.6m – 5.9m increase at
level 3
1.4m – 3.7m increase from
levels 4 to 5
2.4m-8.5m increase at level
6
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Table 1 Development Summary
Setback to Lacey Street

2.5m from ground
3m from level 1 to 2
3m-4m from level 3 to 6

4m from ground floor to
level 1
5m from levels 2 to 5
6m to level 6
6.2m to 7m for the vertical
recess between lobby ‘A’
and ‘B’

1m-1.5m on ground and
level 1
1m-2m increase from level 2
to 5
2m increase to level 6

Setback to Wyuna Street

5m from ground to level 2
6.2m-9.2m from level 3
7.9m-9.2m from level 4 to 6

5m from ground to level 1
6.6m from the balcony of
level 2
7m from the balcony of
level 3 to 6

No change at ground and
level 1
1.6m increase on level 2
0.4m increase to level 3
-0.9m to level 4 to 6

Despite the modifications to the built form, the detailed assessment of the development against relevant planning
controls in the original SEE prepared by Planning Ingenuity, remain largely relevant and as such, the previous SEE is
to be read in conjunction with this ASEE. Where the amended proposal alters the assessment provided in the original
SEE, these issues are assessed under Part 5 of this ASEE.
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3. Site Analysis and Context
The subject site is known as Nos. 186-190 Princes Highway, Beverley Park, and Nos. 2-6 Lacey Street, Kogarah Bay.
The site has a north-western primary frontage to Princes Highway, a south-western secondary frontage to Lacey
Street, and a south-eastern tertiary frontage to Wyuna Street. The legal description of the site is Lots 5, 6 and 7 in DP
17522, and Lots 8, 9, 10 and 24 in DP 17618. Princes Highway is an arterial road that is under the control of the
Roads and Maritime Services (RMS). In this regard, the impact of traffic noise has been considered and addressed in
this DA submission, and access to the proposed apartment building is from the lower order street, being Wyuna
Street.

Figure 1 Aerial image of subject site

The site has a north-western frontage to Princes Highway of 38.785m, a south-western frontage to Lacey Street of
75.885m, a south-eastern frontage to Wyuna Street of 31.775m, and an irregular north-eastern frontage with a total
length of 95.65m. The site has a total area of 3,078m 2.
The site generally slopes to the east, away from the corner of Princes Highway and Lacey Street, with a fall of 1m
from north to south, and a fall of 2-3m from west to east. There are some existing significant trees within the curtilage
of the heritage item.
The subject site is currently occupied by a number of single storey dwellings, and a two storey heritage item, known
as McWilliam House (Inventory no. I3 under Schedule 5 of Kogarah LEP 2012).
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Located at No. 118 Princes Highway, Beverley Park is a two storey sandstone dwelling with wrap-around balcony
(Figure 2). As previously indicated, this building is heritage item I3 of Kogarah LEP 2013, known as “McWilliam
House”. Both the house and garden are heritage listed.

Figure 2 No. 188 Princes Highway “McWilliam House”

Located at No. 190 Princes Highway, Beverley Park is a single storey brick dwelling with a hipped tiled roof (Figure
3). This dwelling is located on the corner of Princes Highway and Lacey Street. Vehicular access is via Lacey Street.

Figure 3 No. 190 Princes Highway

Located at No. 2 Lacey Street, Kogarah Bay is a single storey brick dwelling with a hipped tiled roof (Figure 4).
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Figure 4 No. 2 Lacey Street

Located at No. 4 Lacey Street, Kogarah Bay is a single storey rendered dwelling with a hipped tiled roof (Figure 5).

Figure 5 No. 4 Lacey Street
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Located at No. 6 Lacey Street, Kogarah Bay is a single storey rendered dwelling with a hipped tiled roof (Figure 6).

Figure 6 No. 6 Lacey Street

3.1 SURROUNDING DEVELOPMENT
The site is located in an area along the Pacific Highway that has recently seen new development controls under the
latest LEP amendment that came into effect on 26 May 2017. A portion of the site was rezoned from R2 Low Density
Residential to R3 Medium Density Residential (the lots fronting Princes Highway were already zoned R3).
Previously, the site had no FSR or height controls, i.e. development was controlled by Kogarah DCP 2012 which
restricted RFB development to four storeys. The LEP amendment that came into effect on 26 May 2017 allows
development up to 21m in height and an FSR of 2:1. A 21m height limit is generally assumed to represent a 7 storey
building height.
In light of aforementioned up-zoning of land along the Pacific Highway and corresponding uplift in permitted building
height and development density, the land use composition is expected to undergo significant change. Land will be
(and already has been) acquired and amalgamated and existing low density development along the highway will be
demolished. In its place, medium to high density format residential development will emerge, thus fundamentally
altering the character of the area.
The existing area is characterised by predominantly single storey residential housing on both sides of the Princes
Highway and one and two storey commercial development on the northern side of Princes Highway to the west of the
site.
Adjoining the site to the south-west across Lacey Street are three single storey dwellings and one two storey dwelling
(Figures 7, 8 & 9).
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Figure 7 No. 192 Princes Highway Kogarah Bay (south of site)

Figure 8 No. 1 Lacey Street Kogarah Bay (south of site)

Figure 9 No. 3 Lacey Street Kogarah Bay (Right) & No. 5 Lacey Street Kogarah Bay (Left) (south of site)

It is noted that opposite the subject site, Nos. 192-196 Princes Highway (DA2020/0144) is currently under
assessment for the construction a six storey residential flat building with basement parking, a roof top terrace and
non-compliance for building height (Figure 10).
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Figure 10 Proposed development at Nos. 192-196 Princes Highway

Opposite the site to the south-east across Wyuna Street is a single storey rendered dwelling with a hipped tiled roof
(Figure 11).

Figure 11 No. 8 Lacey Street Kogarah Bay

Adjoining the site to the north-east on Princes Highway is a single storey rendered dwelling with a hipped tiled roof
(Figure 12).
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Figure 12 No. 184 Princes Highway Beverly Park

Adjoining the site to the north-west across Princes Highway is a series of single-storey dwellings (Figure 13).

Figure 13 Adjoining development across Princes Highway

Recently approved development in the locality include Nos. 198-200 Princes Highway under DA2017/0655 for the
construction of a six storey residential flat buildings with two levels of basement parking and a height variation related
to the lift overrun (Figure 14).
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Figure 14 Six storey RFB approved DA2017/0655 at Nos. 198-200 Princes Highway

To the north-west and opposite the site is No. 325-329 Princes Highway, Carlton which was approved for the
construction of a six storey mixed use development (Figure 15).

Figure 15 Montage of approved development at Nos. 325-329 Princes Highway, Carlton

Additionally, in the locality Nos. 5-9 John Street was approved for the construction of a six storey residential flat
building with 2 levels of basement parking and a height variation to the lift overrun (Figure 15). This building is
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currently under construction. Similarly, Nos. 1-3 John Street was also approved for the construction of a residential
flat building with basement parking and height non-compliance (Figure 17). It is noted that construction is yet to
commence for this development.

Figure 16 Montage of approved development at Nos. 5-9 John Street, Kogarah Bay

Figure 17 Elevation of approved development at Nos. 1-3 John Street, Kogarah Bay
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4. Response to Contentions
Provided below is a response to the Council’s contentions as a result of the amended proposal.
Non-compliant building Height and inadequate cl4.6 submission
1. The DA should be refused because the development exceeds the building height development standard in
cl4.3 of KLEP and the Applicant’s written request cannot be supported.
Particulars
a) The height of the building exceeds the maximum building height of 21m at the lift overruns, and in part at the
top of the roof, for both parts of the building.
Response:
The amended proposal has provided a maximum height non-compliance of 24.94m to the lift overrun serving the
communal rooftop terrace accessed from Building B, 22.92 to the awning of the roof top terrace and 22.42m to the
acoustic louvered screening for the services of Building A. Minor non-compliances are also proposed to portions of
the roof. These non-compliances are appropriately addressed in the written Clause 4.6 Variation provided in
Annexure A of this ASEE.
It is noted that a number of developments in the locality have been approved with height non-compliances relating to
lift overruns and communal open spaces on their respective rooftops, including Nos. 1-3 John Street, 5-9 John Street
and 198-200 Princes Highway. The proposed non-compliance is relatively minor given the predominate built form is
compliant with the 21m building height development standard of the Kogarah Local Environmental Plan 2012 (KLEP
2012) and the revised design has ultimately reduced the overall built form and building footprint.
b) The height calculations in the cl 4.6 Submission do not look at all existing ground level conditions, and does
not address the height exceedance for other than the lift overrun of Building A.
Response:
An amended Clause 4.6 Variation is provided in Annexure A of this ASEE and has addressed the existing ground
level conditions and all proposed non-compliances.
c) The Cl 4.6 Submission does not adequately justify that contravention of the development standard is
unreasonable or unnecessary in the circumstances of the case (cl 4.6 (3)(a)). It does not adequately the address
the objectives of cl 4.3 Building height, in particular objectives (b) and (c).
Response:
The revised Clause 4.6 provided with this ASEE demonstrates that the compliance with the maximum building height
standard is unreasonable and adequately addresses the objectives of Clause 4.3 Building Height.
d) The Cl 4.6 Submission does not adequately demonstrate that there are sufficient environmental planning
grounds to justify contravening the building height standard (cl4.6 (3)(b)).
Response:
The revised Clause 4.6 provides sufficient environmental planning grounds which demonstrably justify that
contravening the building height standard is acceptable for the amended proposal.
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e) The Cl 4.6 Submission does not satisfy cl 4.6 (4)(a)(i).
Response:
As above, the amended Clause 4.6 Variation demonstrates that compliance with the development standard is
unreasonable and provides sufficient environmental planning grounds to justify contravention, therefore satisfying
Clause 4.6 (4)(a)(i).
f) The proposed development will not be in the public interest as it is not consistent with the objectives of the
building height development standard, as required by cl 4.6 (4)(a)(ii).
Response:
The height non-compliance is considered to be in public interest given the benefits for the future occupants of the
development and the minimal adverse impact to the character of the streetscape, heritage item and the amenity of the
neighboring properties, particularly the adjoining low density residential zone.
This is demonstrated in the revised Clause 4.6 Variation annexed within this ASEE.
g) The height is excessive and there are adverse environmental impacts as a result of the non-compliance. The
proposed building significantly affects the heritage significance of the heritage item on the Site, as outlined in the
other Contentions.
Response:
With regards to the environmental impacts, the proposed non-compliance is limited to lift overruns, services and
minor slab breaches. Given the predominant built form is situated below the 21m development standard, the
proposed non-compliances do not result in any significant environmental impacts to the surrounding locality as is
discussed in the Clause 4.6 Variation.
When considering the Heritage Item, the amended development has provided considerable modifications to the
building footprint and envelope, including increased setbacks from Princes Highway, between the proposed
development and heritage item and neighboring residential dwellings to the north-east. The amended proposal
improves the relationship between the development and the heritage item as a result of the envelope modifications.
This ensures that the Heritage Item is more clearly defined from the public domain and therefore reduces any
potential visual impact created by the height non-compliances of the lift overruns and associated elements. It is
considered that the proposed design changes mitigate impacts created by the non-compliant elements.
h) A reduction in the building, to be compliant with the maximum height control which by definition, includes the
including the lift overrun, stairs and service structures, would result in a better development having regard to the
environmental impacts referred to in the contentions below.
Response:
The proposed height non-compliance pertaining to the lift overrun and associated elements provide access to the
rooftop communal terrace from Lobby ‘B’ and is considered to provide a superior benefit to the amenity of the
occupants whilst minimizing environmental impacts to locality, surrounding properties and heritage item on the
subject site. Similarly, the minor non-compliances created by the lift overrun to Lobby ‘A’ and associated services
have been designed to be predominately obscured when viewed from the public domain and do not generate any
adverse privacy, overshadowing or streetscape impacts. These non-compliant elements are utilized for services and
are setback considerably from the site boundaries to ensure minimal environmental impact.
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New residential flat building has excessive FSR and building bulk
2. The residential flat building is of excessive FSR and hence bulk that is detrimental to the streetscape on
Lacey and Wyuna Streets and adversely affects the heritage building.
Particulars
a) The heritage building sits across two lots, with the building largely on lot 5 DP 17522, and the curtilage on the
southern side within lot 6 DP 17552. Lot 24 DP 17618 at the rear of the heritage building is also part of the land
around the heritage building (the heritage site). It is assumed that the heritage lots and the other lots that
comprise the Site will be consolidated to form one lot of area 3078m2. It is arguable whether under cl4.5(6) of
KLEP, that the remaining curtilage of the heritage building (which is Lot 5, part of Lot 6 and Lot 24) should be
defined as being part of the ‘site area’ for the purposes of the calculation of FSR. No significant development is
occurring on this land, the works limited to the maintenance and restoration of the heritage building.
Response:
The amended proposal has been designed with a reduction in the overall GFA of the development, resulting in a total
area of 5,206.99m2 and FSR of 1.69:1. This represents a decrease in the FSR of 0.11:1 (328m2) and a total loss of 2
apartments. The reduction of the area has resulted from decreased building footprint and envelope, and has improved
the relationship of the proposed built form to the surrounding properties and heritage item on the subject site.
Despite the considerably reduced FSR, it is not the onus of the applicant to provide a development which is lesser
then the development standard stipulated under the KLEP 2012. Furthermore, it is considered that Clause 4.5(6) is
negated given the proposal will involve demolition and restoration to portions of the heritage item, internal alterations
to improve amenity for future occupants and extensive works throughout the northern and eastern portion of the site
to improve the relationship between the proposed development and heritage item. Specifically, the modifications to
the landscaped area within the eastern portion of the site will allow the ground floor communal open space to create a
direct relationship to the proposed residential flat building. Accordingly, the proposed works elicit inclusion of Lots 5,
6 and 24 in the calculation of the total site area and therefore results in a development which is considerably lesser
than the 2:1 FSR stipulated within the KLEP 2012.
b) The compliant FSR of the development is a result of the ‘transfer’ of the land of the heritage building to that
part of the Site that contains the RFB. With reference to the GFA of the RFB only, defining the ‘site’ as excluding
the remaining heritage building curtilage (an area of approximately 770m2), the FSR of the RFB is approx.
2.47:1 (GFA 5,695m2 on area of 2,308m2). This calculation is approximate only as the survey plan is not to
scale and neither are the drawings.
Response:
See above response.
c) This excessive FSR is evident in the building’s bulk, the lack of setbacks from the street boundaries, the lack
of communal open space and the siting of the RFB so close to the heritage building, thus diminishing its
significance, as outlined in Contentions 3 and 4.
Response:
As outlined in this ASEE, the amended proposal has reduced the total GFA of the development by 328m2 through
modifications to the overall building footprint and increases in setbacks to Princes Highway, Lacey Street and Wyuna
Street. This has subsequently improved the developments relationship to the heritage item located on the subject site
and to the low density residential dwellings to the north-east. The increase setbacks throughout the development
(namely to Princes Highway) ensures that the when viewed from the public domain, the proposed development will
not overbear the heritage item and will be clearly defined when viewed by the casual observer.
Furthermore, the amended proposal also provides a large portion of landscaping between the interface of the
proposed residential flat building and heritage item in order to articulate the façade and soften the overall built form. It
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is noted that the provision of communal open space is complaint with the ADG requirements as stipulated in the
revised architectural plans.
New residential flat building has adverse impacts on heritage building and its setting
3. The proposed building overwhelms and dominates the heritage item in terms of the:




setbacks from the main frontage;
internal setbacks of the RFB from the heritage building and
the scale of the development close to and in relation to the heritage building.

The proposal is overdevelopment of a site of ‘rare’ heritage value (as set out in the HIS) and should be
refused.
Particulars
a) The new building is sited partially on the heritage listed site. At its closest it is dimensioned at 4.3m with a rise
of seven storeys. There is no justification provided for locating the new building on the heritage site or for
reducing the existing (already reduced) curtilage of the house.
Response:
The amended proposal has modified separation between the proposed development and the heritage item across the
floor levels and includes revised facades, with planter boxes. Specifically, at Ground and Level 1 the amended
proposal has modified the provision of communal open spaces, private open spaces and openings between the
development and the heritage item to minimize visual and physical impact. At the upper levels, the increased
setbacks to Princes Highway also mitigate potential visual impacts.
The revised HIS submitted addresses the proposed works within proximity to the heritage item.
b) There is no analysis or assessment in the HIS related to the loss of the curtilage of the heritage building.
Response:
A revised Heritage Impact Statement is submitted with the amended application.
c) The front alignment of the proposed building to the main road sits slightly in front of the wall of the heritage
house adjacent and slightly recessed from the front verandah alignment. This section of the proposed building
has a rise of two storeys stepping up to seven storeys. This siting diminishes the setting of the heritage item and
further exacerbates the dominance of the new building.
Response:
The amended proposal has been designed with increased setbacks throughout the site in order to ensure that the
development is compatible with the bulk and scale of the heritage item. The proposal aligns with the façade of the
heritage item from ground to level 1 and provides a two storey, brickwork podium design to ensure compatibility with
bulk, scale and character. Furthermore, the two storey component of the amended proposal will align with the ceiling
height of the heritage item and is set considerably below its ridge height. This ensures that the heritage item will be
the dominant built form when viewed from the public domain.
Additionally, increased setbacks have been provided from Levels 2 to 6 fronting the Princes Highway which
resultantly shifts the primary bulk of the development to the rear and away from the dominant façade of the heritage
item. This ensures that the seven storey component of the proposal is located considerably behind the curtilage of the
heritage item to reduce the visual impact of the development. When viewed from the intersection of Princes Highway
and Lacey Street, the amended proposal will read as a two storey built form which represents a considerable
reduction in bulk and scale adjacent to the heritage item on site. It is also noted that the revised Landscape Plan
maintains the ‘garden’ style approach at the front boundary to soften the proposed built form.
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As such, the amended proposal clearly demonstrates that the revised built form will ensure that the character of the
heritage item will be retained and will not be adversely impacted by the proposed development.
d) The new building is not designed considering the context of the heritage building. It does not enhance it and it
does not attempt to mitigate impacts that arise from locating an over-scaled large building adjacent to a
traditionally designed and detailed heritage building.
Response:
As detailed above, the modifications have provided increased setbacks to the upper levels to ensure that the
proposed building is compatible with the heritage item with regards to bulk and scale. The provision of the two storey
component adjacent to the heritage item and considerable setback to the seven storey component mitigates potential
concerns that arise from the proposed residential flat building. It is noted that the proposed development is
permissible with consent within the R3 Zone and is of a scale which is reasonably anticipated given FSR and building
height development standards.
e) The extensive use of glass and plain wall panels does not respond to the fine grain of the heritage building
and is not an appropriate design response to the heritage site.
Response:
The amended proposal has revised the overall building façade to include the provision of various element in order to
better complement the heritage item. The façade of Ground and Level 1 to all boundaries has been designed with
framed brick element, textured balustrades, rendered elements and recessed glazing in order to provide a fine grain
relationship to the heritage item. Given the increased setback of the upper levels, the development will continue to
provide a contemporary built form with a neutral colour scheme to ensure that the façade will not interfere with the
visual appearance of the heritage item when viewed from the public domain.
f) The main frontage (area between building and street) is unresolved in relation to both the existing and the new
building. There appears to be a driveway entry with a gravel area and four large posts (presumably the existing
posts) but no driveway. There is no pedestrian access to the house, as paths do not connect or lead anywhere.
The treatment of the frontage to the heritage building is an important aspect of its setting historically within the
street and is not resolved as a private or semi-accessible area.
Response:
The amended proposal has further resolved the front setback area and interface between the proposed building and
the heritage item. As mentioned, the proposal will provide a two storey built form which is consistent with the bulk and
scale of the heritage item.
At ground level, the proposal will retain the existing fencing and entrance from Princes Highway to the subject site
and will include the provision of revised landscape works and paving. This entry will be utilized by residents of the
heritage item and the two storey units AG02 and AG03.
A revised Landscape Plan prepared by Taylor Brammer Landscape Architects is submitted to ensure that the front
setback and entry from Princes Highway is compatible with the heritage item and proposed development.
g) There appears to be a wide main pedestrian entry in front of the proposed building from the main road,
however, it does not lead anywhere except to the private open space of two units. The hierarchy of entries to the
Site and each building must reflect firstly the heritage values of the heritage site and then the main entry points
to new development.
Response:
The proposal retains the existing heritage fencing and gate entry from Princes Highway which complement the
heritage item, revised design and materiality of the development. This will provide the primary pedestrian access to
the heritage item, entry into the townhouse style apartments fronting Princes Highway (AG02 and AG03) and
ultimately lead to the ground floor lobby area (as is also accessed from Lacey Street). It is noted that this entry will be
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restricted to the residents of the heritage building and Princes Highway facing apartments. Remaining residents and
visitors will access the development from the Lacey Street entrance which has been revised to ensure that it is more
distinguishable from the public domain.
h) The return section of the front fence of the heritage site (between the heritage site and the adjacent house to
be demolished) is proposed to be demolished. This is part of the heritage fabric of the heritage site. Its removal
is not addressed in the HIS nor is its evolution to the form it is now found in. The removal of the fence is not
supported. The existing front fence is not addressed in the heritage assessments and its significance and value
to the heritage site is not understood.
Response:
The return section of the front fence will be retained as part of the amended proposal. Furthermore, revised
landscaping and pedestrian access will ensure that the heritage fabric and character of the site is appropriately
retained as is discussed in the HIS.
i) The front of the heritage building around the boundary fence is not resolved in relation to heritage values. This
is seen in the current lot boundary that is marked by the heritage fence line for the heritage house, however this
does not relate to the alignment of the proposed development and confuses the historic understanding of the
heritage site.
Response:
The amended proposal will retain the existing heritage boundary fencing fronting Princes Highway. To the west of the
heritage fencing, the proposal will provide palisade style fencing with vegetation forward to ensure the heritage
character of the fencing is retained and will not compete with the proposed development. This will allow the existing
heritage character of the site to be retained.
j) The current driveway to the heritage house and sections of garden are not indicated as removed on the
demolition drawings, but do appear to be removed on the plans as the proposed carpark excavation is roughly
2.5m - 3.0m from the wall of the heritage building, which will require extensive removal of the setting. Excavation
so close to the heritage house is not supported.
Response:
Excavation for the basement with regards to the heritage item is proposed at 2.4m to the verandah and 4.4m to the
external wall. The increased setback at the basement and its location below natural ground ensures that the heritage
item will not be physically or visually impacted by the development, subject to engineering recommendations during
the construction phase.
Loss of use of heritage item as wholly a single residence is not acceptable
4. The conversion of the heritage house to an apartment and communal facilities fails to adequately conserve
the significance of the house and places two incompatible uses in juxtaposition. Part of the heritage value of
the building is its use as a residence. The proposal does not respond appropriately to the heritage values of
the building.
Particulars
a) The apartment is isolated from other apartments and the community area shares a wall with the area that
traditionally provided the service areas for the house. To adequately conserve the heritage values of the house it
should be retained as a single residence with front and rear private open space and the community facilities
should be relocated to be within the new development.
Response:
The proposal will retain the single residence use as is existing. The provision of the strata storage area and
communal toilet will not impact the appearance of the heritage item and will not detract from its original use given its
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location away from the public domain. The provision of the additional uses to the rear of the heritage item will serve
the communal open space is considered acceptable as assessed in the HIS.
b) The proposed layout of the house does not include any amenities or services on the ground floor. This is not
viable and demonstrates a significant lack of design excellence and marginalisation of heritage values.
Response:
At ground level, the heritage item will retain the existing bathroom, however will be fitted with modern fixtures and
plumbing. Within the south-western wing, the amended proposal will provide a laundry and storage area, whilst the
north-eastern corner will provide a modernized kitchen within the existing bedroom. It is noted that the existing lounge
room and dining room will be retained.
The provision of these amenities and services at ground level will retain the heritage value of the property whilst
ensuring a high level of livability for future residents.
c) The residential part of the house does not have usable external areas that are separate from public or
community open space. The front garden is not suitable as private open space, it is suitable to provide a garden
setting. It lacks privacy and fronts the main road. There is no facility for service areas including garbage, or
garden storage to allow the private garden to be maintained. Traditionally the rear courtyard area (now
designated for community use) would serve that purpose with direct access to the house. Apart from French
doors to the verandah, the house does not have a back or rear door.
Response:
The amended proposal provides a private garden area (86m2) accessed from the proposed doors on the northeastern façade of the heritage item. This space will only be accessed by residents of the heritage building and will be
appropriately buffered from the Princes Highway and the communal open space to the south-east. This area is
considerable in size and will accommodate the required services. The proposed entry from the north-eastern private
open space is considered acceptable and is suitably separated from areas open to all residents. It is noted that the
removal of the existing rear door is acceptable given its provision per the latter extension.
d) The architectural drawings provide no detail on the adaptation of the house. A resolved approach to the
adaptation that is proposed is required. Details that are required prior to consideration of any approval include:
i. how the kitchen and bathroom are to be fitted out in the two designated upstairs rooms and how services
are to be integrated into the building without impacting significance;
ii. how the proposed works to the building support the schedule of conservation works;
iii. how the upgrade of the building satisfies compliance or if compliance is not achieved how that is
addressed;
iv. finishes and materials schedules for the works to the house; and
v. what interventions into significant fabric are proposed.
Response:
The amended architectural plans (Revision F) submitted with this ASEE resolve the above mentioned issues.
e) The proposal is contrary to controls in KLEP namely:
i. Objectives in cl5.10 (1) (a) and (b);
ii. The consent authority is required to consider the effect of the proposed development on the heritage
significance of a heritage item, under cl 5.10(4). The proposal adversely affects the heritage significance of
the heritage item, by the encroachment of the RFB onto the site of the heritage item and as a result of the
impacts identified in this and the other heritage contentions; and
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iii. The heritage management documents submitted, including the HIS and the HM Document, are not
adequate for the heritage assessment of the proposal as the consent authority required under cl 5.10(5) of
KLEP. There is no long terms heritage conservation management plan, required prior to consent under cl
5.10(6).
Response:
The amended proposal is considered to appropriately achieve objectives ‘a’ and ‘b’ of the KLEP 2012 through the
provision of increased setbacks throughout the development. This ensures that the heritage item will retain a strong
visual presence when viewed from the public domain and will not be adversely impacted by the scale of the proposed
development. Similarly, the proposed changes as discussed in this ASEE are considered to satisfy the requirement of
Clause 5.10(4).
It is noted that these matters are discussed in the HIS and CMP provided with this application.
f) The proposal is contrary to controls in KDCP namely:
i. objectives (a) and (b) of Part B1 of KDCP; and
ii. Objective (a) of the General Controls in cl 1.1
Response:
As detailed above, the amended proposal has provided a series of modifications which ensures that the importance of
the heritage item is appropriately maintained and that the proposed development will not overbear the character of
the building on the subject site. The amended architectural design is considered to respect the architectural character,
bulk and scale of the heritage item as required per the objectives of Part B1 of the KDCP.
Adverse effect on the landscape setting of the heritage building
5. The proposal fails to respond to the historic form of the heritage building in gardens.
Particulars
a) The extent of the basement and the consequent excavation removes nearly all potential for deep soil planting
from the Site. With the proposal to construct a seven storey building of the bulk proposed, retention of
landscaping and opportunity to retain some semblance of a landscape setting for the heritage item is required.
The character of the heritage site is a building within a garden and earlier a large landscape setting. The
proposal minimises the potential for landscape and gardens.
Response:
The amended proposal has provided a series of increased setbacks to all site boundaries and in between the heritage
item and proposed building. The proposed excavation provides adequate separation between the basement and
heritage item and increased setbacks to Princes Highway. This will permit a large portion of landscaping to soften the
built form and complement the streetscape character of the area. Additionally, the amended proposal will provide
revised landscaping around the curtilage of the heritage item to ensure the character of the site is appropriately
retained.
Furthermore, the amended proposal has also provided planter boxes throughout the façade of the development to
further soften the overall built form. As such, the amended proposal accurately reflects the desired garden setting on
site.
b) The reliance on narrow perimeter planting areas that are along boundaries or in the narrow gap between the
proposed building and the heritage building fails to provide a suitable landscape setting for the heritage building
and the Site.
Response:
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As detailed above, the amended proposal provides increased landscaping around the curtilage of the heritage item
and within the boundary fronting Princes Highway. The provision of deep soil landscaping and podium landscaped
works in a ‘garden’ style approach (as per the revised Landscape Plan) provides a suitable setting for the proposed
development.
To Lacey Street, the proposal will provide a 2.2m wide deep soil zone and additional podium landscaping to soften
the built form. Given the increased setbacks on upper levels and when viewed at the intersection of Princes Highway
and Lacey Street, the proposed landscaping will complement the streetscape and heritage item given the reduction in
building bulk now proposed. Similarly, to Wyuna Street the proposal will also provide additional podium landscaping.
It is noted that revised design has as also provided planter boxes at upper levels and throughout the development to
soften the built form.
c) The apparent inconsistencies and inaccuracies in the various plans demonstrate an approach that has a high
potential to adversely impact the heritage building and the setting. As a minimum the application should provide
certainty. As much of the Site is a heritage item, the proposal, as a first consideration, should respond to the
heritage values, which it does not.
Response:
As detailed throughout this Statement and demonstrated in the revised architectural plans and accompanying
documentation, the amended proposal provides a high quality development that has been revisited with regards to
bulk and scale to successfully retain the character of the heritage item and surrounding locality.
d) The communal open space drawing and calculations (drawing DA520 Issue C) clearly show that the
communal space is simply the area remaining after the private open space areas are identified, rather than a
considered approach to the treatment of the Site (also see Contention 9). This affects heritage values as while a
section of the frontage of the heritage building is designated for private open space for the residence, it provides
no opportunity for normal residential use, being within the setback to the hostile highway environment. The only
area that can be used for service type uses is not readily accessible from the house and adjoins the proposed
main communal open space area. This adversely impacts the heritage values of the building and setting.
Response:
The amended proposal has revised the design of communal open space to better relate to the heritage item and the
proposed building. The heritage item has been provided with a large private open space behind the primary building
façade, separate from the communal open space of the residential flat building and is setback significantly from
Princes Highway.
The amended proposal provides communal open space within the north-eastern portion of the site and as part of the
roof top communal terrace accessed from Building B. The amendments to the building setbacks and landscape
design ensure that the development will provide useable, high quality communal open spaces. It is noted that the
location of the communal open spaces at ground level also provide a benefit to the visual outlook from the residential
flat building and heritage item.
e) The landscape design does not respond to the heritage characteristics of the Site and should be refused. The
heritage house, from the limited historical material provided, appears to have had an immediate setting that
would have included garden, driveway and formal and less formal areas with other activities beyond that area
(on land later excised from the house site). The garden design uses generic mass plantings that are not
characteristic of the garden forms that would have been around the house where row and mass plantings would
not have been used in narrow linear beds. The design of the garden areas around the house and street frontage
is inappropriate to the heritage values of the place.
Response:
Refer to revised Landscape Plan. It is noted that the amended proposal has provided a ‘garden’ style approach to the
design in order to complement the character of the heritage item. The proposal will retain a majority of landscaped
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areas around the curtilage of the heritage item and incorporate additional vegetation and landscaped elements to
improve its character.
f) The front hedge is proposed to be retained, however there is no heritage assessment to understand if the
hedge form is significant or whether a different form of garden setting should be provided.
Response:
Refer to Landscape Plan.
g) The house was a building within a garden and estate setting. The proposal should be predicated on placing
the house within a setting that supports its historical form and with a garden/landscape form that is based on the
house and its form rather than on the new building and new uses. This is seen, by way of example, in the
arrangement of the front entry to the house which opens to the side driveway. There is no indication of how
access is separated between public and private open space, there is no provision to enter the house from the
street frontage - its traditional approach point, nor how the entry is addressed in relation to the over-scaled
building directly opposite it.
Response:
As identified in the revised Landscape Plan, the amended proposal will retain the garden setting of the heritage item
and will improve the landscaped works around the curtilage of the existing and proposed buildings. The amended
proposal provides pedestrian entry via the façade fronting Princes Highway and to the rear from the private open
space. Given the improved interface between the existing and proposed building and provision of additional
landscaping, the character ‘garden’ character of the heritage item will be retained.
h) There is conflict between the architectural and landscape drawings in relation to the location of paths, and
entry points to the site. Reference to the Site Plan DA101 and Ground Floor Plan DA103 and the Landscape
Plans shows:
i. the architectural drawings show a front entry path to the main road that is not reflected on the landscape
drawings;
ii. the landscape plans show paths between the buildings that do not appear on the architectural drawings;
iii. none of these drawings indicate how private open space is achieved to the front of the heritage house;
iv. the landscape plans indicate a stormwater detention pit within the heritage building;
v. the rear path, above the driveway ramp, is show as different widths on the plans, the landscape plan
appears to show it a width that is not usable noting that it is not dimensioned; and
vi. there appears to be no connection between lobby A and the community open space or facilities on the
site without traversing the adjoining streets and footpaths.
Response:
Refer to revised architectural plans and Landscape Plans.
g) The proposal is contrary to controls in KLEP, (see Contention 4 e) above), and KDCP namely:
i. objectives (a) and (b) of Part B1 of KDCP; and
ii. Objective (b) of the General Controls in cl 1.1.
Response:
The amended proposal is considered to be an improvement over the original development and meet the objectives of
the KLEP 2012. Similarly, the amended proposal will meet objectives (a) and (b) of Part B1 of the KDCP 2013,
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whereby the proposal will protect and enhance the character of the heritage item and provide a development which is
compatible in bulk, scale and character. Further and as detailed in this Statement, the proposal achieves objective (b)
of Clause 1.1 given the retainment and subsequent improvement of the landscaped character.

Heritage documents are not adequate
6. The submitted heritage assessment is inadequate, does not satisfy basic requirements for a heritage
assessment and does not address key issues that are important in considering the development. It cannot be
relied on as a suitable heritage assessment for the purpose of supporting the proposal.
Particulars
a) The HIS is based on secondary untested documentary material. As a minimum, for a place, the authors
assess as ‘rare’, primary research to establish a correct and accurate (and detailed) history of the place is
required. The research should include a history of the form of the early site, drawings of sub-division and what
may remain to provide a contextual understanding of the property, the land that remains with the house and the
potential significance of the land that forms this proposal that was part of the earlier site.
Response:
A revised HIS is submitted with the amended application.
b) The HIS does not adequately address the context and setting of the house.
Response:
As above, a revised HIS is submitted with this application which addresses the context and setting of the house.
c) The proposal is contrary to controls in KLEP as the heritage management documents submitted, including the
HIS and the HM Document, are not adequate for the heritage assessment of the proposal as the consent
authority should require under cl 5.10(5) of KLEP. There is no long terms heritage conservation management
plan that is required prior to consent under cl 5.10(6).
Response:
A revised HIS is submitted with the amended application.
Ground level setbacks of residential flat building are inadequate
7. The building and structures are sited too close to Lacey and Wyuna Streets, resulting in too great a bulk on
the streetscape and reduced opportunity for landscaping to enhance the public domain.
Particulars
Lacey Street
a) The setback of the building to Lacey Street, which given its length is a primary frontage should be 5m at least,
as required in Part C2, cl 6 Building setbacks Control (1) in KDCP, being a 5m metre setback for a maximum of
75% of the width of the building with the remainder being setback a minimum of 7m. Largely only a 2.8m
setback is provided to the courtyard walls. The only location of greater setback is in the vicinity of Unit AG01.
The basement is setback only 2.2m from the boundary. Given the unbroken extent of the building, the setback
along this frontage should be increased to at least from 5m, of which the first 3m should be deep soil planting to
contribute to the public domain, (exclusive of any private courtyards). Private courtyards should maintain a
minimum depth of 3m as referred to in ADG Design Criteria 2 of Objective 4E-1.
Response:
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The amended proposal has provided revised setbacks to the Lacey Street elevation to ensure that the bulk, scale and
character of the development is compatible with the surrounding locality. At ground and level 1, the proposal has
provided a minimum 4m setback to Lacey Street and an additional 8.5m setback to the lobby entry space. The
setback lobby entry is provided at a width of 6.1m and runs up the entirety of the central portion of the building.
From levels 2 to 5, a 5m street setback is proposed, whilst on level 6, a 6m setback is proposed. As demonstrated
within the revised montages, the amended proposal provides a 2 storey podium form with the contemporary upper
levels recessed from the public domain and heritage item. It is also noted that the provision of the 2.2m wide deep soil
area to Lacey Street, podium landscaping and additional planter boxes will provide a suitable area for vegetation to
soften the built form and contribute to the public domain.
As such, despite non-compliance with the 5m setback to Lacey Street on Ground and Level 1 and the increased 7m
setback control to 25% of the building façade, the proposed design elements detailed above provide a high quality,
contemporary built form when viewed from the public domain to ensure compatibility with the locality.
Wyuna Street
b) The setback on Wyuna Street is approx. 5m to the building, but the individual unit courtyards encroach into
the area, such that the setback of structures is nil. A setback of at least 5m (with private courtyards of minimum
depth of 3m), and a setback outside the basement of at least 3m for planting to enhance the public domain is
required on this frontage.
Response:
From Wyuna Street, the amended proposal provides a 5m setback from ground to level 1, 6.6m setback to the
balcony of level 2 and 7m setback from levels 3 to 6. The amended 2 storey, framed brickwork podium design
ensures that the upper levels are recessive when viewed from the neighboring properties and public domain.
At ground, it is noted that the proposed courtyards from units BG01, BG02 and BG03 encroach into the 5m setback to
a maximum depth of 2.5m. The elements which encroach into this setback are limited to open bar fencing and low
height retaining walls. Given the proposed landscaped elements and compliance with the setbacks at upper levels,
the minor encroachment will not result in any unreasonable visual or amenity impact when viewed from the public
domain or neighboring properties.
c) Given that the units are multi-level, larger balconies on the upper levels (achieved by reducing the size of the
unit, not reducing the setback from the boundary) and removal of the ground level courtyards, and replacement
with mass planted landscaping would result in a better streetscape outcome.
Response:
The amended proposal has reduced the extent of courtyards extending within the setbacks to Lacey and Wyuna
Street. Despite the provision of two storey units, it is considered a superior outcome to provide living areas at ground
level as opposed to the first floor. Therefore and as per the ADG, balcony and courtyard spaces must be accessed
from primary living areas.
As detailed above, the encroachment of the courtyard spaces is limited to relatively low height fencing elements
which will be appropriately buffered by landscaped works. It is also considered that the provision of these courtyard
spaces will improve natural surveillance to the surrounding locality whist providing direct pedestrian access to the
streetscape.
d) The siting and treatment of the building on this corner will set the building line and setback for the
redevelopment of the sites to the north-east along Wyuna Street, hence compliance with the DCP, and
minimisation of structures within the front setback area is important in this location.
Response:
As detailed in this ASEE, the amended proposal will provide 5m setbacks at ground and level 1, a 6.6m setback at
level 2 and 7m setbacks from levels 3 to 6 from Wyuna Street. Additionally, setbacks to the external façade of the
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building from Wyuna Street have provided at 7.85m to 9.4m on levels 2 and 3, 9.3m to 9.7m on levels 4 and 5 and
10.3m to level 6. Accordingly, the minor encroachment of the courtyard spaces at ground is not considered to elicit
any adverse impact to the streetscape and amenity of neighboring properties given overall reduction in building bulk
and activation of the streetscape.

Inappropriate bulk and scale adjoining low density zone
8. The DA should be refused because the bulk and scale of development is excessive given the location of
the site immediately adjoining a low density residential area.
Particulars
a) Given the differential in the existing and possible maximum heights on the opposite side of Wyuna Street, a
development with a three storey street wall setback five metres from the street boundary and an additional four
levels above set back only 5m to the balcony (Level 3) and approx. 7.5m (the drawings cannot be scaled and
are not adequately dimensioned) is not an appropriate response to the location and context.
Response:
From Wyuna Street, the amended proposal has generally provided increased setbacks across all levels and includes
further recesses throughout the façade to reduce the visual bulk and provide an appropriate response to the
surrounding low density zone and streetscape.
b) The Council identified that a lower height (9m for the first third of the site) would be appropriate in the context
of the location opposite zoned R2 with a 9m height limit. A split height control was not adopted in the gazetted
LEP amendment, but guidance was given by the DP&E that reliance should be placed on the DCP and the
ADG.
Response:
As detailed, the amended proposal provides increased setbacks throughout the development and specifically to
Wyuna Street. The increased separation provided to the lower density zoning will result in an acceptable transfer of
building bulk and scale. The provision of the framed brickwork podium design and additional landscaping also
provides a sympathetic built form compatible with the character of the locality.
c) Clause 5.2 Building Heights and clause Building Setbacks in Part C2 of KDCP 2013 require a 45 degree
setback above a street wall. Although the maximum height for RFBs allowed under the DCP was 14m, the
principle of requiring a 45 degree setback above a street wall is appropriate, and even more so for this Site
given the largely single storey development opposite. The proposed setback of only approx. 2.5 m from the
balcony on the third storey to the balconies of the four levels above does not result in meaningful attenuation to
the overall building bulk.
Response:
Strict compliance on the 45o street setback control would considerably impede the development potential of the
property and result in a ‘wedding cake’ built form which is considered an inferior outcome to the amended proposal
and a form that is discouraged by the ADG. The provision of increased setbacks to the upper levels will appropriately
maintain the streetscape character and privacy of the neighboring properties.
As stipulated, the provision of the podium design in conjunction with the proposed landscaping ensures that an
appropriate visual relationship is provided to the neighboring low density zoning.
d) The DA has needs to show greater regard for the need for scale reduction at the zone interface having regard
to the Planning Principle in Seaside Property Developments Pty Ltd v Wyong Shire Council [2004] NSWLEC
117.
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Response:
As identified in this Statement, the proposal has provided considerable increases to setbacks to Wyuna Street in
order to provide an appropriate interface between the subject site and neighboring low density zone. It is considered
that the revised built form satisfies the Planning Principle in Seaside Property Developments Pty Ltd v Wyong Shire
Council [2004] NSWLEC 117 in that the development will retain the amenity of the neighboring low density properties
and will provide a built form which provides a reasonable transfer of bulk and scale. Given the proposal is
predominantly compliant with the building height development standard at the Wyuna Street boundary, is significantly
below the maximum permitted FSR and has provided increased setbacks to the opposing low density zone, the
development is a reasonable to compromise to the various site constraints.
Non-compliance with SEPP 65 and the ADG
9. The proposed development demonstrates poor fit for the context and does not have an appropriate built
form. The RFB also fails to satisfy other requirements for high quality development as set out in SEPP 65 and
the ADG, in respect of some aspects including internal separation, provision of deep soil areas and
communal open space.
Particulars
a) The proposal is not consistent with Principle 1 Context and Neighbourhood Character, or Principle 2 Built
form and scale in SEPP 65. The bulk and scale of the proposed development forms a heavy mass behind and
beside the heritage item. The built form should be broken down in the smaller components, with significant gaps
between a building fronting Princes Highway (which would relate closely in scale to the heritage item), and a
building fronting Wyuna Street, that could be higher but relate to future and existing development on along the
Wyuna Street frontage.
Response:
As detailed, the proposal has provided increased setbacks throughout the site and reduced building height in certain
areas to ensure that the heritage item is clearly identifiable from the public domain and will not be adversely impacted
by the proposed bulk and scale of the development.
From Princes Highway, the proposal has provided a staggered built form which presents as a two storey development
aligning with the façade of the heritage item to ensure compatibility with bulk, scale and character. As detailed in this
Statement, the proposal provides greater setbacks to the external walls from levels 2 to 6 to ensure that the massing
of the proposal is located significantly behind the façade of the heritage item.
Furthermore, when viewed from Lacey and Wyuna Street, the proposal has provided increased setbacks with
improved articulation and greater visual recesses to reduce the overall bulk and scale when viewed from the public
domain.
b) The proposal does not provide an appropriate built form for the site in terms of the building alignments and
proportions – it relates poorly to the existing and future context.
Response:
As discussed above, the amended proposal includes alterations to the built form which have increased setbacks and
building separation between the heritage item and development throughout the locality. The amended residential flat
building is considered to be consistent with the approved developments located throughout the locality as identified
under Part 3.1 Surrounding Development of this ASEE.
c) The proposed development is not consistent with Principle 9 – Aesthetics Character of SEPP 65. The visual
appearance of the building does not respond to the existing character. The building lacks articulation and apart
from some of the lower level articulation does not respond to the existing heritage context.
Response:
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The amended proposal has enhanced the visual appearance of the building to respond to the existing character of the
heritage item and neighboring properties. Primarily, the proposal has provided increased setbacks and separation in
order to reduce the visual bulk. Further, the amendments have provided improved articulation and modulation of the
building façades to provide a development which is compatible with the evolving bulk and scale of development
expected in the locality as a result of the adopted planning controls.
d) The setback from the first floor kitchen of the heritage building apartment is estimated as 7.55m (8.75m –
estimated depth of the balcony of 1.2m, not dimensioned on the plans). This does not comply with the ADG
separation under Objective 3F-1 Visual privacy, being the Design criteria of a 12m separation to the affected
units being bedrooms in Units BG03 and BG04 and the units on levels above.
Response:
The amended proposal has provided a 7.7m to 8.2 m setback between the heritage item and façade of the residential
flat building. Within the heritage item, the amended proposal has rationalised the use of spaces to relocate the kitchen
to the ground level and provide the existing kitchen on the first floor as a study. With regards to the proposed building,
the internal rearrangement has relocated balconies for the bedrooms within AG03 to Princes Highway and provides a
study room opposite the proposed study room of the heritage item. As such, given these spaces are lower use then a
kitchen, balcony or bedroom, visual privacy will be appropriately maintained.
e) Deep soil area, (as defined in the ADG, minimum dimension of 6m) is provided only at the existing frontage to
the heritage building and to the northern side of the heritage building. This is an area of 346.9m2 (Area A and B
shown on Drawing DA580 Issue C) or 11.7% of the total Site, which as the Site is well over 1500m2 in area
should achieve the 15% Design guidance criteria.
Response:
The amended proposal provides a total deep soil area with a dimension greater than 6m of 452.6m2 or 14.7% of the
total site area and meets the ADG Design Criteria. Further, when including all areas of deep soil (with dimensions
less than 6m) the amended proposal provides a total area of 272.1m2 or 8.8% of the site. It is noted that the subject
site has an overall landscaped area of 1,159.8m2 or 37.7% of the site.
f) The development does not meet the Objective 3E-1 of the ADG in that deep soil is not provided that will allow
for the support of healthy plant growth. Although the deep soil calculation is numerically compliant with lower
Design Criteria 1 in the table (7% of the Site area), this is only achieved due to the existing deep soil areas
around the heritage building. No deep soil as defined in the ADG is provided along the frontages of the RFB to
Princes Highway, the long Lacey Street frontage nor to Wyuna Street.
Response:
The amended proposal provides a large portion of deep soil landscaping fronting Princes Highway (6.2m to 13.2m), to
the north-eastern (side) boundary and an additional 2.2m wide deep soil area fronting Lacey Street. As identified in
the revised Landscape Plan, proposed vegetation adjacent to the street frontages will assist with softening the scale
of the development.
Furthermore, the amended proposal will also include podium landscaping above the basement fronting Lacey Street
and Wyuna Street in order to accommodate additional vegetation. The revised Landscape Plan submitted with this
application provides a contemporary and constraint responsive design which is consistent with the evolving character
of the locality.
g) Similar to the issue of defining the actual site area with respect to FSR, deep soil is also ‘borrowed’ from the
heritage building site, and numeric compliance across the whole Site is not reflective of an appropriate deep soil
outcome. There is no deep soil around the RFB. There are areas along the boundaries that are outside of the
footprint of the RFB, but none have a minimum dimension of 6m, and along the long Lacey Street boundary, the
setback from the basement is only 2.2m.
Response:
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As identified with regards to FSR and site area, given the extensive landscape works proposed to the north-east of
the heritage item, it is considered appropriate to include these lot area within the calculation of site area. The revised
Landscape Plan provides an improved vegetation network over the existing.
h) The area within the front setback to the RFB on the Princes Highway frontage is shown hatched ie ‘deep soil’
on Drawing DA580 Deep Soil Diagram Issue C, but the notation of the setback of 5.0m indicates that Basement
1 is setback a only little over 5m. Basement 2 below that is within 2.950m of the Princes Highway boundary.
Response:
Refer to the amended architectural plans. From basement 1 and 2, the amended plans have provided a 6.2m setback
from Princes Highway with a 12.65m setback proposed to the courtyard areas of Units AG02 and AG03.
i) The landscape plans show tree plantings on areas that do not have deep soil planting that are not feasible. For
example rows of trees are indicated above the driveway entry ramp.
Response:
Revised Landscape Plan is submitted with the amended application.
j) The deep soil planting plan, DA580, is misleading as it shows deep soil only to the main street front and northeast corner of the heritage building and the main street frontage of the new building. This drawing suggests that
areas of existing deep soil around the house and potentially along boundaries are not to be provided.
Response:
Refer to amended architectural plans indicating the location of proposed deep soil planting.
k) According to drawing DA520 Communal Open Space Diagram, there is 1,029m2 communal open space at
ground level and 67m2 on the roof top of Building A, a total of 1096m2 or 35.6% of the total Site area. This area
includes narrow setbacks on Lacey and Wyuna Street and the front setback to the Princes Highway.
Response:
The amended architectural plans provide a total of 843m2 (27.4%) of communal open space at ground level and 72m2
(2.3%) on the roof top of Building B. In total, the proposal provides 915m2 (29.7%) of ‘active’ communal open space
and 1,380m2 (44.8%) when including ‘passive’ communal open space such as gardens, which will serve an important
role in terms of the visual aesthetic of the site. The amended proposal dedicates ‘active’ communal open space to the
north-eastern portion of the site, excluding the front setbacks of Lacey and Wyuna Street.
l) The communal open space is overstated however as the only areas available for the recreational use by
residents is the space between the northern side of Building B and the heritage building, and the area on the
northern side of the heritage building and the boundary. Counting this space only, it is estimated that the
communal open spaces is approx. 23% of the Site area. This is below the 25% area referred to in Design
Criteria 1 in Objective 3-D-1 of the ADG.
Response:
The amended proposal provides a total ‘active’ communal open space within the north-western portion of the site,
between the proposed building and heritage item (and to its front and rear) at a total of 843m2 or 27.4% and meets
the Design Criteria of Objective 3-D-1 of the ADG.
m) Most of the land identified as communal space is not capable of communal use as part of it is the landscaped
narrow fringe to the Site. Communal open space as a concept is areas that are potentially usable by the
residents without impacting private values.
Response:
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The amended proposal has provided revised communal open spaces which will comfortably accommodate flexibility
of use for future residents in accordance with the ADG requirements. It is noted that the amended plans denote two
areas of communal open space, being useable and ‘passive’. The proposed useable COS will exceed the 25%
requirement per the Design Criteria of the ADG.
n) The ground level communal open space is not well distributed over the Site, being less accessible to units in
Building B, although these units have greater access to the rooftop space, which is less accessible for residents
in Building A.
Response:
The amended proposal has provided an improved centralized lobby accessed from Lacey Street which allows
equitable access to the ground floor communal open space from both building A and B. Similarly, the rearrangement
of the lobby space at ground level allows residents of building A to easily access the lift core within building B to reach
the roof top communal open space.
o) With reference to ADG Objectives 4A-1 and Objective4-A2 the SEE states that compliance is met with the
Design Criteria for solar access being a minimum of 70% of units receiving two hours solar access in midwinter.
However, no consideration has been given to the solar access once six to seven storey buildings are built on the
adjoining development sites to the north-east and north-west (on the Princes Highway and Wyuna Street).
Response:
The amended proposal provides 37 of 49 units (75.5%) which receive two hours of solar access in mid-winter.
Although it is noted that redevelopment of neighboring properties can be reasonably anticipated, the increased
setbacks of the proposed development will improve solar gain in spite of increased density. Further, it is reasonably
anticipated that the development of neighboring properties will undergo overshadowing exercises as per Council
requirements to ensure that the subject site is not unreasonably impacted.
p) In any case, the solar access drawings are unclear, and need to be presented at a larger scale in plan and in
where compliance is not evident, a detail provided in elevation, for each hour between 9 am and 3 pm in midwinter, in order to determine if compliance is actually met.
Response:
Revised shadow diagrams are provided within the amended architectural plans.
q) Unit AG01 (and similar above), A103 and AG05 have a large internal study. A study is defined as a habitable
room in the ADG and should have access to daylight and natural ventilation.
Response:
The revised design has provided all study rooms with access to daylight and natural ventilation.
Vehicle Access and design does not comply with Standard
10. The proposed development is not designed in accordance with AS2890.1:2018 and AS2890.1:2004.
Particulars
a) The ramp widths between basement levels 1A and 1B and between basement levels 2A and 2B do not
facilitate two-way passing. The subject ramps are to be widened to 6.1m between walls to facilitate two-way
passing on the ramp or controlled under a signal / waiting bay arrangement.
Response:
Ramp widths between basement levels have been designed with mirrors to ensure safety is maintained in
accordance with the advice provided by the Traffic Consultant.
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b) Insufficient detail has been provided to demonstrate adequate access for the proposed waste collection
vehicle to safely traverse the ramp. The maximum grade an SRV can traverse is 15.4% with transitions of 8.3%
in 4m of travel in accordance with Table 3.2 & Table 3.3 of AS2890.2:2018 respectively. Undercarriage vertical
clearance testing shall be undertaken in accordance with Appendix A of AS2890.2:201 for any variation to the
standard.
Response:
Refer to revised Traffic Report submitted with this package.
c) The pedestrian sight requirements have not been provided on the north eastern side of the driveway as
stipulated in Figure 3.3 of AS2890.1:2004. The driveway is located 1.2m from the north eastern boundary of the
Site which sets the existing brick wall within the pedestrian sight requirements. It is unclear if the neighbouring
brick wall is to be removed as part of the proposal. Any obstructions within the pedestrian sight lines are to be
less than 600mm in height.
Response:
The revised driveway is 2m from the north-eastern side boundary corner to ensure pedestrian sight requirements are
provided in accordance with the Australian Standards.
d) The proposed visitor spaces have not been provided with adequate width in accordance with AS2890.1:2004.
Residential visitors are a user class 2 car parking space and as such require 2.5m wide car parking spaces as
per Figure 2.2 of AS2890.1:2004.
Response:
Revised basement parking arrangement is consistent with the Australian Standards as identified in the revised Traffic
Report.
Stormwater information is not adequate
11. The DA does not adequately address the disposal of stormwater on the Site.
Particulars
a) The submitted drainage plans are inadequate and do not show storm water disposal that will comply with
Council's requirement to drain the proposed development by gravity to Council drainage system.
Response:
Revised Stormwater Plans submitted.
b) The proposed site drainage system fails to connect into Council's drainage system in the street by assuming
an inaccurate depth of 0.65m for the kerb inlet pit in the street instead it is measured to be 0.45m deep on site.
Response:
Revised Stormwater Plans submitted.
Public interest
12. The development should be refused as it is not in the public interest. Thirteen submission in objection
representing nearby residents and community/heritage groups were made on the application.
Particulars
The issues of concern, not already directly raised in the Contentions above are:
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a) Noise and privacy impacts of the rooftop open space looking into backyards; rooftop communal open space is
specifically prohibited in the DCP. Balconies will destroy privacy of both side elevations and at the rear.
Response:
A number of roof top terraces have been approved throughout the locality. The proposed balconies are appropriately
setback from neighboring properties to ensure minimal privacy impacts.
b) Increased parking and traffic on the street, which is already congested; cumulative impacts on residents of
this plus other unit development needs to be considered regarding traffic noise, traffic movements and loss of
on-street parking.
Response:
The proposal meets the parking requirements per the KDCP.
c) Traffic generation stated in Traffic report is not believable – 50 units and 93 car spaces would generate not
only 8.5 car trips per hour in peak time, it will be more like 40 -50 trips. Traffic report fails to take the cumulative
effect of the whole of the western side of Wyuna Street being high rise.
Response:
This has been appropriately assessed by the relevant Traffic expert.
d) Adverse impacts of traffic and noise during construction of this and other sites.
Response:
Appropriate measures will be taken during the construction phase as ordinarily imposed by Council.
e) Vehicular access on Wyuna Street is not suitable as the street is narrow.
Response:
This is addressed in the Traffic Report and is considered acceptable.
f) Loss of character of the street; does not fit into the streetscape, the development is not in the character of the
street and suburb.
Response:
As identified, the proposed development has been amended to ensure compatibility with the heritage item. It is noted
that the development is consistent with regards to the bulk and scale of residential flat buildings approved throughout
the locality.
g) Impact of overshadowing of houses across the road.
Response:
The proposal is complaint with overshadowing requirements of KDCP.
h) The heritage building should be for the whole community/ should provide a community facility within it.
Response:
The heritage item has been used as a residential dwelling and will be retained as is existing.
i) Gross overdevelopment of the site and crowds the heritage building and destroys its value, which is one of the
most historic houses in the whole region. We do not have many grand historic residences and Sunnyside [aka
McWilliam House] was the jewel in the Crown. New development should step down to a heritage building, but
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this not only ignores that principle but encroaches directly into the curtilage. Proposal is contrary to the
government’s Design Guide for Heritage (January 2019).
Response:
The amended proposal has been designed to ensure that the development is two storeys where it directly adjoins the
heritage item in order to provide a bulk and scale which is sympathetic with the character of the site. Refer to the HIS
provided with the amended application.
j) The heritage Building is only one of two substantial two storey historic buildings from the 1800s on the Princes
Highway. The development will totally block the view to McWilliam House when approaching form the southwest and the view from the north-east will be dominated by the new development
Response:
As identified, the amended proposal will provide a two storey component which aligns with the proposed heritage item
and has provided an increased setback to the external walls from Levels 2 to 6. This ensures that the proposal is
compatible with regards to bulk, scale and character and will maintain presence of the heritage item when viewed
from the public domain. Refer to the HIS provided with the amended application.
k) The area is not suited for this development as it has poor access to public transport; buses are only hourly in
the weekends.
Response:
The proposed residential flat building is permissible within the R3 Medium Density zone and reflective of the relevant
development standards. Numerous residential flat buildings have been approved within the immediate locality.
l) The units will not provide affordable housing.
Response:
The amended proposal will provide an appropriate mix of dwellings sizes which will provide opportunity for increased
housing affordability.
m) The proposal does not meet any of the SEPP 65 Principles (each addressed in the submission), particularly
given the single storey buildings fronting Wyuna Street.
Response:
A revised SEPP 65 Statement is provided with this application.
n) The development fails to take the interests of the neighbours into consideration
Response:
The proposed development is setback adequately from neighboring properties in accordance with the ADG
requirements and will retain amenity as stipulated in the original SEE and this Amended SEE.
o) Proposal will out extra pressure on utilities, local primary school.
Response:
The proposal is reflective of the R3 Medium Density zone and development standards.
p) Cumulative impacts of all the new developments needs to be looked at. A specific DCP for Wyuna and John
Street is needed.
Response:
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The proposal responds to the KDCP requirements.
Insufficient information
13. Insufficient information is provided in the DA and documentation and additional accurate information is
needed to determine the application as follows:
Particulars
a) The drawings are not to scale at A3 (are to scale at A2 size), and contain few useful dimensions. A full set of
drawings at A2 size and a set at 1:200 at A3 size are required.

Response:
Refer to amended architectural plans (Revision F).
b) The survey plans is not the scale at A3 (the survey is to scale at B1 size). A full scale survey plan and plans
to scale at A3 are required.
Response:
Additional Survey Plan at A3 size provided with this amended application.
c) The footprint of the building (showing the roof) needs to be shown overlaid on the survey plan, in order to
confirm the height if the building with reference to the spot levels.
Response:
Provided in amended architectural set.
d) Correction to the unit schedule shown on Drawing DA000 Issue C, as this does not correspond to the plans in
Issue C eg: Unit AG01 is not 2 bedroom unit of area 108m2 but a 3 bedroom unit of area 87m2.
Response:
Unit schedule has been amended to reflect the revised scheme and is submitted with this application.
e) Shadow and solar access are need that show:




solar access for each hour, in mid-winter, at a larger scale
solar access also considering the result with overshadowing from possible building envelopes on
adjoining sites in the R3 zone to the north-east and north-west
solar access impacts on the redevelopment of the Lacey Street properties (also in the R3 zone)
opposite, both with the setbacks as proposed, and with compliant setbacks from the street (ie, min 5m).

Response:
Revised shadow diagrams are provided within the amended architectural set.
f) Photomontages of the proposal using an actual image of the heritage building (not 3D computer sketch up
type models) taken from vantage points from the north and south along the Princes Highway.
Response:
Photomontages of the proposal provided from various vantage points along the boundaries of the site.
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g) An amended Acoustic Report addressing compliance of the dwelling in the heritage building. Any initial
recommendations must be reviewed by the heritage architect and a report recommending final attenuation
measures must address heritage considerations.
Response:
Amended Acoustic Report submitted with this application and reviewed by heritage consultant.
h) A BCA report for the conversion of the heritage building into partly a dwelling in a future strata lot in an RFB
development and partly RFB communal facilities. This must review the Schedule of Conservation Works and
address any possible conflicts between the BCA compliance and heritage requirements, with heritage
considerations as the guiding consideration.
Response:
A BCA Report is submitted with this application.
i) A revised Stage 1 SEPP 55 report that address the full history of the Site (which is known to have been
occupied prior to 1936), demonstrating that has had a history of residential use and/or a Stage 2 Report
Response:
Revised Stage 1 SEPP 55 Report submitted under a separate cover.
j) A statement demonstrating, how the objectives in Parts 3 and 4 of the ADG have been achieved, signed by
the architect, as required by cl 50 (1AB)(b)(ii) of the EP&A Regulation.
Response:
A revised SEPP No. 65 Design Verification Statement is submitted with this application.
k) An accurate Multi Dwelling BASIX certificate covering all of the development on the Site.
Response:
Revised BASIX Certificate submitted with the proposed amendments.
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5. Environmental Planning Assessment
5.1 PREAMBLE
This section of the ASEE provides a planning assessment of the amended proposal covering all relevant heads of
consideration under s.4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act, 1979).

5.2 STATUTORY AND POLICY COMPLIANCE
The relevant matters for consideration under Section 4.15(1)(a) of the EPA Act, 1979, are identified in Table 2.
Table 2 Section 4.15 Matters for Consideration
EP & A Act, 1979.

Matters for Consideration

S4.15(1)(a)(i)

SEPP No.55 – Remediation of Land



“

SEPP No. 65 – Design Quality of Residential
Apartment Development



“

SEPP BASIX 2004



“

SEPP (Infrastructure) 2007



“

Kogarah LEP 2012





Kogarah DCP 2013





S4.15 (1)(a)(iii)

Addressed in
previous SEE

Requires further
consideration



Kogarah DCP 2013 – Draft Amendment to Part C2
– Medium Density Housing
S4.15 (1)(a)(iv)

Any other prescribed matter


AS 2601-1991: Demolition of structures



Where the amended architectural plans alter the numeric assessment of the proposal but do not significantly alter the
assessment, the conclusions reached in the original SEE prepared by Planning Ingenuity are maintained. Where the
amended architectural plans alter the assessment or conclusions reached in the original SEE, these considerations
are discussed below.
5.2.1

SEPP No. 65 – Design Quality of Residential Flat Buildings

In relation to Clause 28(2)(b), and in order to satisfy cl. 50 of the Environmental Planning and Assessment Regulation
2000, an amended Design Verification Statement has been prepared by PBD Architects and is submitted with the
bundle of documents.
Clause 30(1) of SEPP 65 states that a Development Application cannot be refused for reasons relating to ceiling
heights, parking and internal apartment sizes, if the development complies with the prescribed design criteria for
these matters as specified in the ADG. The amened proposal satisfies these design criteria. A compliance table is
provided be with the applicable Design Criteria contained within the Apartment Design Guide.
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Table 3 SEPP 65 Apartment Design Guide (Design Criteria) Compliance Table
Clause /
Control
Communal

Requirement

Proposal

Communal open space has a minimum area equal

27.4%

to 25% of the site

Communal Open Space (COS) is

and Public

Complies?

(843m2)

of

useable

of

Yes

provided at Ground Level, with 2.3%

Open Space

(72m2) provided at the roof top of
Building B.
This provides a total COS of 29.7%
or 915m2.
It

is

noted

that

the

amended

development will also provide 465m2
(15.1%) of passive communal open
space.
Developments achieve a minimum of 50% direct
sunlight to the principal usable part of the
communal open space for a minimum of 2 hours
between 9 am and 3 pm on 21 June (mid-winter)

Greater than 50% of COS on the

Yes

ground floor and rooftop will receive
more than 2 hours of solar access
during midwinter as indicated on the
revised shadow diagrams.

Deep

Soil

Deep soil zones are to meet the following minimum
requirements:
Minimum

Deep

Soil

The proposal will provide 14.7%
(452.6m2) of deep soil landscaped
area with a minimum dimension of
6m.

Dimension

Zone (% of

It is noted that the development will

site area)

achieve a total 8.8% or 272.1m2 of
deep soil area with a dimension less
than 6m.

Zones
Site Area

Greater

6m

than

7%

Yes

(457.2sqm)

1,500sqm

Visual
Privacy

Separation between windows and balconies is
provided to ensure visual privacy is achieved.

The amended proposal provides a

Minimum required separation distances from
buildings to the side and rear boundaries are as
follows:

boundary of 7m up to Level 3, and

Building

Habitable

Non-

Height

Rooms and

habitable

Balconies

rooms

6m

3m

9m

4.5m

12m

6m

Up to 12m (4

Yes

side setback to the north-eastern
9.5m setback from Levels 4-6.

storeys)
Up to 25m (58 storeys)
9+ storeys
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Table 3 SEPP 65 Apartment Design Guide (Design Criteria) Compliance Table
Bicycle

and

For development in the following locations:

Car Parking

Not applicable. DCP parking rates

 on sites that are within 800 metres of a

N/A

apply.

railway station or light rail stop in the Sydney
Metropolitan Area; or
 on land zoned, and sites within 400 metres of
land zoned, B3 Commercial Core, B4 Mixed
Use or equivalent in a nominated regional
centre the minimum car parking requirement
for residents and visitors is set out in the
Guide to Traffic Generating Developments, or
the car parking requirement prescribed by the
relevant council, whichever is less.

Solar Access
and Daylight

Living rooms and private open spaces of at least
70% of apartments in a building receive a minimum
of 2 hours direct sunlight between 9 am and 3 pm
at mid-winter in the Sydney Metropolitan Area and
in the Newcastle
government areas.

Natural
Ventilation

and

Wollongong

local

37 of 49 (75.5%) of living areas and

Yes

private open space of apartments
receive a minimum of 2 hours direct
sunlight between 9 am and 3 pm at
mid-winter

A maximum of 15% of apartments in a building
receive no direct sunlight between 9 am and 3 pm
at mid-winter

5 of 49 (10%) of apartments will

At least 60% of apartments are naturally cross

34 of 49 (69.3%) of apartments are

ventilated in the first nine storeys of the building.

cross ventilated.

receive no direct sunlight at mid-

Yes

winter.
Yes

Apartments at ten storeys or greater are deemed
to be cross ventilated only if any enclosure of the
balconies at these levels allows adequate natural
ventilation and cannot be fully enclosed.
Overall depth of a cross-over or cross-through

All apartments less than 18m

Yes

apartment does not exceed 18m, measured glass
line to glass line

Ceiling

Measured from finished floor level to finished

All

habitable

and

non-habitable

ceiling level, minimum ceiling heights are:

rooms have 2.7m ceiling heights.

Yes

Height
Minimum ceiling height
Habitable rooms

2.7m

Non-habitable rooms

2.4m

Two

2.7m for main living

apartments

storey

area and 2.4m for
second floor where its
area
does
not
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Table 3 SEPP 65 Apartment Design Guide (Design Criteria) Compliance Table
exceeds 50% of the
apartment area.
Apartments are required to have the following
Apartment

minimum internal areas:

Layout
Apartment type

Minimum area

The apartment sizes comply with the

2

ADG requirements per the amended

Studio

35m

1 bedroom

50m2

2 Bedroom

70m2

3 Bedroom

90m2

Yes

architectural plans.

The minimum internal areas include only one

Each

bathroom. Additional bathrooms increase the

bathrooms will provide the requisite

minimum internal area by 5sqm each

additional 5sqm.

A fourth bedroom and further additional bedrooms

Not applicable.

apartment

containing

two

Yes

NA

increase the minimum internal area by 12sqm
each.
All windows meet the requirements
Every habitable room must have a window in an

Yes

of the BCA.

external wall with a total minimum glass area of not
less than 10% of the floor area of the room.
Daylight and air may not be borrowed from other
rooms

All master bedrooms comply with

Yes

these requirements.
Master bedrooms have a minimum area of 10sqm
and other bedrooms 9sqm (excluding wardrobe
space)

All

bedrooms

apartments
Bedrooms have a minimum dimension of 3m

of

comply

proposed
with

Yes

these

requirements.

(excluding wardrobe space)
Yes
All

living

Living rooms or combined living/dining rooms have

apartments

a minimum width of:

requirements.

areas

of

comply

proposed

with

these

3.6m for studio and 1 bedroom apartments
Yes

4m for 2 and 3 bedroom apartments
All apartments have a minimum
The

width

of

cross-over

or

cross-through

width of 4 metres, refer to the

apartments are at least 4m internally to avoid deep

accompanying plans for compliance.

narrow apartment layouts
Habitable room depths are limited to a maximum of
2.5 x the ceiling height

All apartments will comply with these
requirements.

In open plan layouts (where the living, dining and

The proposal complies with this
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Table 3 SEPP 65 Apartment Design Guide (Design Criteria) Compliance Table
kitchen are combined) the maximum habitable
room depth is 8m from a window.

requirement. It is noted that a minor
variation (8.2m - 8.7m) to this control
is proposed to BG02, BG05, B102,
B201, B202, B204, B301, B302,
B304, B403 and B503. Despite the
minor variations, these apartments
will provide open plan living
arrangements which will meet the
needs to future occupants.

All apartments are required to have primary
Open Space

balconies as follows:

Dwelling type

Studio

Minimum
area

Minimum
depth

Each apartment will be provided with

4m2

-

requirements.

2

1 bedroom

8m

2 Bedroom

10m2

2m

3 Bedroom

12m2

2.4m

POS

to

comply

with

2m

-

The minimum balcony depth to be counted as
contributing to the balcony area is 1m.

Noted.

Common

The maximum number of apartments off a

Maximum of 4 units for the proposed

Circulation

circulation core on a single level is 8.

development

For buildings of 10 storeys and over, the maximum

N/A

Space

Yes

the

Yes

N/A

number of apartments sharing a single lift is 40.

Storage

The following is provided in addition to storage in

Required storage is provided within

kitchens, bathrooms and bedrooms:

each

dwelling

basement
Dwelling type

Storage volume

Studio

4m3

1 bedroom

6m3

2 Bedroom

8m3

3+ Bedroom

10m3

as

and

within

indicated

on

Yes

the
the

accompanying plans.

At least 50% of the required storage is to be
located within the apartment

5.2.2

Kogarah LEP 2012

The Kogarah Local Environmental Plan 2012 (KLEP 2012) applies to the subject site. Under KLEP 2012 the subject
site is identified as being within Zone R3 Medium Density Residential. The proposal is characterised as a residential
flat building which is permissible with consent in in Zone R3.
The objectives of Zone R3 are as follows:
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To provide for the housing needs of the community within a medium density residential environment.



To provide a variety of housing types within a medium density residential environment.



To enable other land uses that provide facilities or services to meet the day to day needs of residents.

The proposed development is consistent with the objectives of Zone R3 in that it will provide additional residential
accommodation in a medium density format, the development will comprise a range of dwelling sizes and types and
the development is of a high quality architectural design considered to be compatible with its landscape setting.
Table 4 provides a compliance table which addresses the relevant provisions of KLEP 2012. A Clause 4.6 variation is
provided for Clause 4.3 – Height of Buildings at Annexure A.
Table 4 Kogarah LEP 2012 Compliance Table
Clause / Control
Clause 4.3 Height
of Buildings

Requirement

Proposal

(2) The height of a building on any land is

The

not to exceed the maximum height shown for
the land on the Height of Buildings Map.
(21m)

maximum building height of 24.94m. This
is addressed in the Clause 4.6 variation
provided in Annexure A.

amended

Y/N
proposal

contains

a

No,
Refer
to
Clause
4.6

As identified within the Clause 4.6
variation, a number of developments in
the locality have been approved with lift
overruns to roof top terrace with
associated structures and services. This
includes, Nos. 1-3 John Street, 5-9 John
Street and 198-200 Princes Highway.

Clause 4.4 Floor
Space Ratio

Clause

5.10

Heritage
Conservation

(2) The maximum floor space ratio for a
building on any land is not to exceed the
floor space ratio shown for the land on
the Floor Space Ratio Map (2:1).

The amended proposal has reduced the
amount of GFA to 5,206.99m2 or 1.69:1.

Yes

(4) Effect of proposed development on
heritage significance. The consent authority
must, before granting consent under this

The amended proposal has incorporated

Yes

clause in respect of a heritage item or
heritage conservation area, consider the
effect of the proposed development on the

consistent with the heritage item located

heritage significance of the item or area
concerned.
This
subclause
applies

a number of design modifications to
ensure that the proposed development is
on the subject site.
A HIS is provided with the amended
application.

regardless
of
whether
a
heritage
management document is prepared under
subclause (5) or a heritage conservation
management plan is submitted under
subclause (6).

5.2.2.1

Floor Space Ratio

The subject site has a maximum permitted FSR of 2:1 under clause 4.4 of KLEP 2012. The amended proposal has
incorporated modifications to reduce the overall GFA of the development through alterations to the building footprint
and envelope. As per the Plans originally submitted with the Court, the development contained an overall GFA of
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5,535m2 and FSR of 1.8:1. The amended proposal has reduced the GFA to 5,206.99m2 and FSR of 1.69:1. This
represents a 949m2 shortfall from the permissible GFA of 6,156m2. Despite the reduction in floor area, as stipulated
previously, it is not the responsibility of the applicant to provide a lesser FSR then required per the development
standard in the KLEP 2012.
Furthermore, as discussed in the Response to Contentions above, Clause 4.5(6) is reproduced below:
(6) Only significant development to be included The site area for proposed development must not include
a lot additional to a lot or lots on which the development is being carried out unless the proposed
development includes significant development on that additional lot.
As identified, the exclusion of site area pertaining to the heritage item is considered unreasonable on the grounds that
demolition, alterations and considerable landscaped works are proposed to Lots 5, 6 and 24. Specifically, the
amended proposal involves improvements to the internal amenity and services of the heritage item to provide for a
high quality dwelling whilst retaining the character building. Further, the amended proposal will also involve the
demolition of later additions and subsequent conversion of spaces to cater for the needs of future occupants and
additional communal open spaces.
Given the amended proposal will provide a direct relationship between the heritage item and the proposed residential
flat building, the FSR calculation pertaining to the overall site area of 3,078m 2 to provide a FSR of 1.69:1 is
acceptable. As such, the amended proposal is considerably lesser than the development standard of the KLEP 2012
and will demonstrably satisfy the objectives of Clause 4.4.
5.2.3

Kogarah DCP 2013

The Kogarah DCP 2013 applies to the subject site. The amended architectural plans do not significantly alter the
assessment or conclusions contained in the original SEE by Planning Ingenuity for the provisions of the KDCP 2013,
with the exception of the following:
Table 5 Kogarah DCP 2013 Compliance Table
Clause /

Requirement

Proposal

Y/N

The amended proposal yields a parking
requirement of 78 spaces, calculated as
follows:

Yes

Control
Part B General Control
B4.1 Parking
Requirement

(1) The car parking rate for development types
are outlined in Table 1 – Parking
Requirements.
Land

Car parking requirement

use

Dwelling type

No. spaces

8 x 1 bedroom

8

Residen

1 bedroom unit = 1 space/unit

28 x 2 bedroom

42

tial flat

2 bedroom unit = 1.5 spaces/unit

12 x 3 bedroom

24

Heritage Residence

2

49 dwellings

(9.8) 10 visitor

building

3+ bedroom unit = 2 spaces/unit, plus
1 visitor space/5 units or part thereof
1 designated car wash bay which may

spaces

also be a visitor space
Total

85.8

The amended proposal provides a total of 86
spaces, including 10 visitor spaces.
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Table 5 Kogarah DCP 2013 Compliance Table

Part C – Residential Development
6. Building
Setbacks

(1) For residential flat development and multi
dwelling housing, a maximum of 75% of the
width of the building must be setback a
minimum of 5m, with the remainder 25% being
setback a minimum of 7m (Figure 7).

To Princes Highway, the amended proposal
has provided a stepped building which
recesses at the upper levels to provide an
articulated built form, ranging from 21.6m to
28.7m from level 3 to 6.

On
merit

To Lacey Street, the amended proposal a 4m
setback from ground to level 1, 5m from levels
2 to 5 and 6m to level 6. Additionally, the
amended proposal has been designed to
provide a vertical recess to the central portion
of the building. This space is recessed 7m from
ground to level 6. In addition to the above (to
all frontages), the proposal provides a podium
framed brick design from ground to level 1
which is then recessed at upper levels.
With regards to Wyuna Street, the proposal
setback 5m from ground to level 1, 6.6m from
level 2 and 7m from levels 3 to 6.

7.
Site
Coverage

(1) The maximum site coverage should comply
with the below:

The amended proposal provides a maximum
site coverage of 1232.9m2 or 40.1%.

Yes

Residential flat buildings – 45%
11.
Solar
Access

(2) Where the neighbouring properties are
affected by overshadowing, at least 50% of the
neighbouring existing primary private open
space or windows to main living areas must
receive a minimum of 3 hours sunlight between
9am–3pm on the winter solstice (21 June)
(Figure 11).

Amended shadow diagrams indicate that
dwellings on the opposite side of Lacey Street
will achieve full solar access from 12pm-3pm.
Dwellings on the opposite side of Wyuna
Street achieve full solar access from 9am12pm.

Yes

13.
Adaptable &

(1) The minimum number of adaptable units
designed in accordance with AS4299 - 1995

49 units are proposed (including the heritage
dwelling), 5 adaptable units are provided.

Yes

Accessible
Housing

Adaptable Housing must be incorporated into
the above developments:
(v) 41-50 units – 5 adaptable units

5.2.4

Draft Amendment to Part C2 – Medium Density Housing in Kogarah DCP 2013

Part C2, Medium Density Housing of the Kogarah DCP 2013 is subject to draft amendments and was recently closed
for community consultation and comment on 19 February 2020. As part of the draft amendments, Part C2 will include
revised controls pertaining to Building Setbacks, Basement Setbacks, Landscaping and Communal Open Space.
Although not subject to this application, the amended proposal has considered these controls and objectives per the
revised design to ensure compatibility with future developments designed in accordance with the updated controls.

Planning Ingenuity Pty Ltd

Amended Statement of Environmental Effects
REF: 0044/18

45

Specifically, the amended proposal has provided increased setbacks to the built form to all street frontages in order to
provide a recessive built form to ensure compatibility with the heritage item, low density zone and desired future
character of the locality. To all frontages, the proposal has provided a 2 storey podium design with increased
setbacks on upper levels. Despite the draft amendments not applying to the proposal, it is considered that the revised
street setbacks are compatible with the objectives of the amended controls, which require 5m setbacks for residential
flat buildings up to four storeys, with 8m setbacks to floors above.
With regards to basement setbacks, landscaping and communal open space, the amended proposal will provide a
high quality design which is compatible with the character of the locality and meets ADG Design Criteria
requirements.
Accordingly, the amended proposal will appropriately complement future developments designed according to the
amendments contained within Part C2 of the KDCP 2013.

5.3 IMPACTS ON NATURAL & BUILT ENVIRONMENT
Where amended architectural plans do not impact the natural and built environment, the assessment provided in the
original SEE prepared by Planning Ingenuity should be referenced. Where modifications are proposed, these have
been reconsidered below.
5.3.1

Topography & Scenic Impacts

The amended architectural plans require excavation for the basement per the original development application. In
accordance with the Contentions, the quantum of excavation required for the basement parking is not considered a
significant issue.
With regards to the scenic impacts, the amended proposal has been considerably modified to ensure that the
proposed residential flat building is compatible with the character of the heritage item, surrounding low density zoning
and desired future character of the R3 Medium Density zone. The proposed excavation works will have no impact on
the locality and is therefore considered acceptable.
5.3.2

External Appearance & Design

The amended proposal has provided alterations to the building footprint and envelope to provide a development
which complements the heritage item on site, surrounding low density zoning and desired future character of the
locality. The revised proposal provides two distinctive components, being the 2 storey podium and recessive upper
levels.
To achieve this, the amended proposal has provided increased setbacks throughout the development and to the
street frontages in order to provide a recessive built form that is compatible with the locality. Specifically, the proposal
has provided a staggered built form when viewed from Princes Highway with increased setbacks to upper levels to
align with the heritage item on site.
The proposed 2 storey podium contains a framed brickwork design with recessed glazing and a neutral colour
scheme to ensure compatibility with McWilliam House. This element has been provided to all frontages to ensure a
consistent architectural approach and also maintain compatibility with bulk and scale of the Low Density Residential
zone opposite Wyuna Street. The upper component has been reduced in its footprint and incorporates elements
including louvers, glazing and fenestration in a neutral colour scheme to reflect the desired character of the R3 Zone
and development standards.
Furthermore, the proposal has also integrated recessive elements to the Lacey Street façade, namely the strong
vertical recess which runs up the entirety of the building. The integration of this design element is vital to reducing the
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overall building bulk and scale to provide a development which will not overbear the lower density dwellings within the
locality.
The amended proposal has also revised the landscaped works throughout the site to preserve historical garden
setting of the heritage item particularly when viewed form Princes Highway. Additionally, the modifications have also
included the provision of increased podium landscaping and planter boxes throughout the façade to ensure the
overall built form is soften when viewed form the public domain.
Accordingly, the revised bulk, scale and character of the development is considered compatible with the heritage
item, low density zone and desired future character of the locality.
5.3.3

Solar Access

Revised shadow diagrams of the amended development on the site have been prepared and are submitted.
Overshadowing impacts of the proposal are compliant with DCP requirements, i.e. 3 hours of solar access to living
areas and private open space of neighbouring sites are maintained.
In terms of solar access, the proposal complies with the solar access requirements of the ADG as it achieves a
minimum 2 hours of solar access to living room windows and living areas for 75.5% of proposed units (37 of 49 units)
between 9.00am and 3.00pm during mid-winter. This is a high percentage given the long southern boundaries of the
site.
The amended proposal represents a form of development that is reasonably anticipated on the subject site. The
impacts of overshadowing arising from the proposal are therefore reasonable in the circumstances and comply with
the DCP requirements.
5.3.4

Aural & Visual Privacy

Visual and acoustic privacy to neighbouring sites is achieved by providing a compliant side setback to the northeastern boundary, and by the setbacks achieved by virtue of the street widths of Princes Highway, Lacey Street and
Wyuna Street. As detailed in this ASEE, the amended proposal has provided modifications to the street setbacks
throughout the development which will further improve the privacy of the surrounding properties.

5.4 THE SUITABILITY OF THE SITE
5.4.1

Heritage

As detailed in this ASEE, amended proposal has provided a series of modifications to ensure that the proposed
residential flat building will complement the character of the heritage item on the subject site. The amended plans will
include demolition to non-original portions of the heritage item and will also include minor internal modifications to
improve the amenity and ensure a high level of liveability for future occupants.
The proposed modifications will also include the provision of large private open space to the rear of the heritage item
and extensive landscaped works to retain the garden setting. Furthermore, the areas previously delegated to
communal use within the heritage item have been removed to ensure that the original functionality and character of
the dwelling is retained.
As discussed, the proposal has been revised to include the provision of a two storey, framed brickwork podium design
which aligns with the façade of the heritage item and is situated considerably below its ridge height. When viewed
from Princes Highway, the two storey podium is compatible with the bulk, scale, character and materiality of the
heritage item and has been designed as subordinate to ensure visual dominance of the heritage item. Furthermore,
the amended proposal has improved the direct interface between the north-eastern façade of the residential flat
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building and the south-western façade of the heritage item. The two storey podium design, revised landscaping and
undulation of the building façade ensures the relationship between the existing and proposed buildings is compatible
with the existing and desired future character of the locality.
A revised Heritage Impact Statement has been is submitted with the amended application.

5.5 ECONOMIC & SOCIAL IMPACTS
Generally, the amended architectural plans does not significantly alter the economic and social impacts from that
proposed under the scheme refused by GRLPP. However, it is considered that the amended proposal will provide a
reduction in the overall built form to better reflect the heritage character on site and surrounding lower density zones.
Therefore, the assessment in this ASEE and conclusions provided in the original SEE prepared by Planning Ingenuity
are still valid.

5.6 THE PUBLIC INTEREST
The amended proposal has been redesign to better relate to the configuration, constraints and context of the site and
has been specifically modified to relate to the heritage item on the subject site, low density zoning and desired future
character of development in the area, as anticipated by the R3 Medium Density zoning and the prescribed height and
floor space ratio controls.
The amended proposal will contribute to the supply of a variety of dwelling types in line with the objectives of the R3
Zone. The building has been redesigned to improve the arrangement of apartments and reduce the overall built form,
bulk and scale. The amended proposal will provide a built form that is articulated, modulated and integrated with the
landscaping and heritage item that will result in a high quality built form that is compatible with the desired future
character of the locality.
The modified development will provide for a total of 49 apartments, including the heritage item on the subject site,
multiple areas of communal open space and considerable landscaping. The massing arrangement adopted aligns
with the KLEP 2012, KDCP 2013 and ADG requirements. The minor variation in the building height will not impact the
character of the locality and is consistent with recent approvals for height non-compliances pertaining to lift access to
roof top communal open spaces.
This ASEE, read in conjunction with the original SEE prepared by Planning Ingenuity, details that the proposal will not
have a demonstrable adverse impact on the amenity of neighbouring properties given the proposed amendments
made to the submitted scheme. The amended proposal is consistent with the objectives and intent of relevant
planning provisions, including core the development standards, unless identified and suitably justified within this
ASEE and the original SEE.
Accordingly, the proposed development is considered to be in the public interest.
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6. Conclusion
This ASEE accompanies the amended architectural plans to construct a new residential flat building up to seven (7)
storeys in height comprising of 49 apartments (including the heritage item), communal open space and landscaping
over basement car parking containing 86 spaces at Nos. 186-190 Princes Highway, Beverly Park and 2-6 Lacey
Street, Kogarah Bay.
This ASEE should be read in conjunction with the original SEE prepared by Planning Ingenuity. Whilst the proposal
was recommended for approval by the Council Assessment Team, it was refused by the GRLPP. The amended
scheme has responded to the reasons for refusal and Councils SOFC and has been modified through the provision of
a reduction in GFA, increased building setbacks and considerable modification to the building design to relate to the
heritage item and character of the surrounding locality.
The subject site is identified under the KLEP 2013 within the R3 Medium Density zone in which the proposed
development is permissible with consent. The amended proposal provides a design which appropriately relates to the
desired bulk, scale and character of the locality, heritage item on the subject site and neighbouring low density
dwellings. This ASEE and associated documentation demonstrates that the amended proposal can be delivered
without any significant adverse impact on the natural or built environment but permit tangible social and economic
benefits to be derived from the proposal.
The delivery of 49 high quality apartments within close proximity to numerous public transport options is deemed to
be appropriate to the locality and it is therefore in the public interest that the development be approved and delivered.
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ANNEXURE A
Clause 4.6 Variation – Building Height, Clause 4.3 of
Kogarah LEP 2012

3455-9653-9408, v. 2

Clause 4.6 Variation Statement –
Maximum Height of Buildings (Clause 4.3)
1. INTRODUCTION
This Variation Statement has been prepared in accordance with Clause 4.6 of Kogarah Local Environmental Plan
2012 to accompany an application for a seven storey residential flat building at Nos. 186-190 Princes Highway,
Beverley Park & 2-6 Lacey Street, Kogarah Bay (‘the site’).
2. PROPOSED VARIATION
Clause 4.3 (2) of KLEP 2012 relates to the maximum height requirements and refers to the Height of Buildings Map.
The relevant map identifies the subject site as having a maximum height of 21m. Building height is defined as:
(a) in relation to the height of a building in metres—the vertical distance from ground level (existing) to the
highest point of the building, or
(b) in relation to the RL of a building—the vertical distance from the Australian Height Datum to the highest
point of the building,
including plant and lift overruns, but excluding communication devices, antennae, satellite dishes, masts,
flagpoles, chimneys, flues and the like.

The maximum building height applies to the entire site of the proposed development, including the portion of the site
occupied by the existing heritage building. This is illustrated in the extract from the KLEP 2012’s building height map
below:

Figure 18 Extract from the KLEP 2012’s height control map. ‘R’ denotes the 21 metre height maximum. The site sits on the corners of
Wyuna Street and Lacey Street and Lacey Street and the Princes Highway.
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An extract from the site analysis plan (drawing DA0003) appears below:

Figure 19 Extract from drawing DA0003, sit analysis plan. The heritage building is located in the top left-hand corner.

As can be observed, around one-third of the whole site is occupied by the retained heritage building and its
curtilage/associated setbacks.
As indicated in the height blanket diagram at Figure 1 below, portions of the roof and the lift overruns are noncompliant with the 21m height control. The greatest non-compliance of 3.94m occurs at the lift overrun of Lift B, which
is located centrally within the site. Additionally, the proposal is non-compliant to the acoustic louvered screening to
the services above Building A, with a breach of 1.42m. The edge of the communal open space balustrade breaches
the maximum height by 0.88m and the roof of the building does not breach the maximum building height to this
extent. The roof on the Lacey Street frontage breaches the maximum height by 740mm and to the Wyuna Street
frontage, breaches the height by 230mm. Importantly, it is noted that no habitable floor area breaches the 21m
building height limit.

Figure 20 Height blanket diagram
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The maximum height control is a “development standard” to which exceptions can be granted pursuant to Clause 4.6
of the LEP.
The relationship, in terms of height, between the retained heritage building and the proposed new building is wellillustrated by the extract from the section that appears in drawing DA301d below:

Figure 21 Section extracted from drawing DA301d

The section shows that the maximum height of the heritage building (at the peak of its roofline) is RL30.41 (noting
that chimneys are excluded from the definition of ‘building height’ under KLEP 2012). This is more than 11 metres
below the height of the adjacent building (whose roof level is at RL 41.65).
The relatively modest height of the retained heritage building, relative to both the height limit and the proposed new
building is illustrated in the extract from drawing DA206 below.

Figure 22 Elevation extracted from drawing DA206. The maximum building height line is illustrated by the red perforated line.

This affirms that the retained heritage building at its highest point is around 11 metres below the height line, but most
of the structures associated with that building will, in fact, be well below RL 26.40, indicating that a large part of the
site will be built to a level that is more than 15 metres below the maximum height line.
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These relationships are further illustrated in the full architectural drawing set (which form part of this clause 4.6
request).
3. OBJECTIVES AND PROVISIONS OF CLAUSE 4.6
The objectives and provisions of clause 4.6 are as follows:
“

(1) The objectives of this clause are as follows:
(a) to provide an appropriate degree of flexibility in applying certain development standards to particular
development,
(b) to achieve better outcomes for and from development by allowing flexibility in particular circumstances.
(2) Development consent may, subject to this clause, be granted for development even though the
development would contravene a development standard imposed by this or any other environmental
planning instrument. However, this clause does not apply to a development standard that is expressly
excluded from the operation of this clause.
(3) Development consent must not be granted for development that contravenes a development standard
unless the consent authority has considered a written request from the applicant that seeks to justify the
contravention of the development standard by demonstrating:
(a) that compliance with the development standard is unreasonable or unnecessary in the circumstances of
the case, and
(b) that there are sufficient environmental planning grounds to justify contravening the development
standard.
(4) Development consent must not be granted for development that contravenes a development standard
unless:
(a) the consent authority is satisfied that:
(i) the applicant’s written request has adequately addressed the matters required to be demonstrated by
subclause (3), and
(ii) the proposed development will be in the public interest because it is consistent with the objectives of the
particular standard and the objectives for development within the zone in which the development is
proposed to be carried out, and
(b) the concurrence of the Secretary has been obtained.
(5) In deciding whether to grant concurrence, the Secretary must consider:
(a) whether contravention of the development standard raises any matter of significance for State or
regional environmental planning, and
(b) the public benefit of maintaining the development standard, and
(c) any other matters required to be taken into consideration by the Secretary before granting concurrence.
(6) Development consent must not be granted under this clause for a subdivision of land in Zone RU1
Primary Production, Zone RU2 Rural Landscape, Zone RU3 Forestry, Zone RU4 Primary Production Small
Lots, Zone RU6 Transition, Zone R5 Large Lot Residential, Zone E2 Environmental Conservation, Zone E3
Environmental Management or Zone E4 Environmental Living if:
(a) the subdivision will result in 2 or more lots of less than the minimum area specified for such lots by a
development standard, or
(b) the subdivision will result in at least one lot that is less than 90% of the minimum area specified for such
a lot by a development standard.
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Note.
When this Plan was made it did not include all of these zones.
(7) After determining a development application made pursuant to this clause, the consent authority must
keep a record of its assessment of the factors required to be addressed in the applicant’s written request
referred to in subclause (3).
(8) This clause does not allow development consent to be granted for development that would contravene
any of the following:
(a) a development standard for complying development,
(b) a development standard that arises, under the regulations under the Act, in connection with a
commitment set out in a BASIX certificate for a building to which State Environmental Planning Policy
(Building Sustainability Index: BASIX) 2004 applies or for the land on which such a building is situated,
(c) clause 5.4.”
The development standards in Clause 4.3 are not “expressly excluded” from the operation of Clause 4.6.
Objective 1(a) of Clause 4.6 is achieved through the discretion granted to a consent authority by virtue of subclause
4.6(2) and the limitations to that discretion contained in subclauses (3) to (8). This submission will address the
requirements of subclauses 4.6(3) & (4) in order to demonstrate to Council that the exception sought is consistent
with the exercise of “an appropriate degree of flexibility” in applying the development standard, and is therefore
consistent with objective 1(a). In this regard, the extent of the discretion afforded by subclause 4.6(2) is not
numerically limited, in contrast with the development standards referred to in, subclause 4.6(6).
4. THAT COMPLIANCE WITH THE DEVELOPMENT STANDARD IS UNREASONABLE OR UNNECESSARY IN
THE CIRCUMSTANCES OF THE CASE (CLAUSE 4.6(3)(a))
In Wehbe V Pittwater Council (2007) NSW LEC 827 Preston CJ sets out ways of establishing that compliance with a
development standard is unreasonable or unnecessary. This list is not exhaustive. It states, inter alia:
An objection under SEPP 1 may be well founded and be consistent with the aims set out in clause 3 of the
Policy in a variety of ways. The most commonly invoked way is to establish that compliance with the
development standard is unreasonable or unnecessary because the objectives of the development
standard are achieved notwithstanding non-compliance with the standard.

The judgement goes on to state that:
The rationale is that development standards are not ends in themselves but means of achieving ends. The
ends are environmental or planning objectives. Compliance with a development standard is fixed as the
usual means by which the relevant environmental or planning objective is able to be achieved. However, if
the proposed development proffers an alternative means of achieving the objective strict compliance with
the standard would be unnecessary (it is achieved anyway) and unreasonable (no purpose would be
served).

Preston CJ in the judgement then expressed the view that there are at least 5 different ways in which an objection
may be well founded and that approval of the objection may be consistent with the aims of the policy, as follows (with
emphasis placed on number 1 and number 3 for the purposes of this Clause 4.6 variation [our underline]):
- The objectives of the standard are achieved notwithstanding non-compliance with the standard;
- The underlying objective or purpose of the standard is not relevant to the development and therefore
compliance is unnecessary;
- The underlying object of purpose would be defeated or thwarted if compliance was required and
therefore compliance is unreasonable;
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- The development standard has been virtually abandoned or destroyed by the Council's own actions
in granting consents departing from the standard and hence compliance with the standard is
unnecessary and unreasonable;
- The zoning of the particular land is unreasonable or inappropriate so that a development standard
appropriate for that zoning is also unreasonable and unnecessary as it applies to the land and
compliance with the standard that would be unreasonable or unnecessary. That is, the particular
parcel of land should not have been included in the particular zone.

It is sufficient to demonstrate only one of these ways to satisfy clause 4.6(3)(a) (Wehbe v Pittwater Council [2007]
NSWLEC 827, Initial Action Pty Limited v Woollahra Municipal Council [2018] NSWLEC 118 at [22] and RebelMH
Neutral Bay Pty Limited v North Sydney Council [2019] NSWCA 130 at [28]) and SJD DB2 Pty Ltd v Woollahra
Municipal Council [2020] NSWLEC 1112 at [31].
Compliance with the maximum building height development standard is considered to be unreasonable and
unnecessary for three independent reasons. Each of these reasons alone would be sufficient to establish that
compliance was unreasonable or unnecessary in the circumstances of the case.
The first reason is that the objectives of that standard are achieved for the reasons set out in Section 7 of this
statement. For the same reasons, the objection is considered to be well-founded as per the first method underlined
above. (Notably, under Clause 4.6(4)(a)(ii) a consent authority must be satisfied that the contravention of a
development standard will be in the public interest because it is consistent with the objectives of the particular
standard and the objectives for development within the zone in which the development is proposed to be carried out.
Clause 4.6(4)(a)(ii) is addressed in Section 6 below.)
The second reason is that an underlying objective of the height control would be defeated, thwarted or undermined if
compliance was required and therefore compliance is unreasonable. (The reference to ‘undermined’ arises from
Linfield Developments Pty Ltd v Cumberland Council [2019] NSWLEC 131 at [24]).
The objective that would be defeated, thwarted or undermined is the third objective of the height control (in clause
4.3(1)(c) of KLEP 2012) is - to provide appropriate scale and intensity of development through height controls
The height control map (reproduced above for the site above) attempts to achieve an ‘appropriate scale and
intensity of development’ for this site in the same way as it does for all of the sites along this strip. The height control
map is shown in its wider context in the extract below:

Figure 23 A an extract of the KLEP 2012’s height control map, showing the broader use of the 21-metre height control in the locality. The ‘R’
denotes the 21 metre height maximum.
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The above figure shows that the 21-metre maximum height control has been applied in a blanket fashion across the
entire strip either side of the Princes Highway. There is no nuanced planning of height within this strip. Accordingly,
there is a risk that, for some sites, a blanket application (and utilisation of) the permitted height maximum may not
lead to the optimal scale and density for that site.
This particular site is distinguished from the norm by the heritage building that is proposed to be retained, conserved
and adaptively re-used as part of the development. As is apparent from the cadastral boundaries still marked on the
KLEP 2012’s map — when the map was prepared — it could not have been known exactly which configuration of
lots, if any, would comprise the development site that includes the heritage building.
However, this information is now known. It can also be seen — in the context of the analysis prepared for this
development (including the heritage reports that form part of this clause 4.6 request) — that it is appropriate that a
significant portion of the site is developed at a level that is well below the maximum height plain so as to retain,
conserve and adaptively re-use the heritage building.
A development that retained a façade (but not the roof) of the heritage building, and but built above the building —
would comply with the height control, but would not, in the context of this site, provide appropriate scale and intensity
of development.
Accordingly, re-massing of the site is appropriate in these circumstances, to achieve, or better achieve, objective (c)
in the height controls.
Having said this, the redistribution of building mass is very modest, such that the impact on height compliance is
almost imperceptible. This is because the proposed development has not sought to maximise the permitted gross
floor area. In fact the gross floor area is 949m2 less than the maximum FSR for the site.
The third reason is because the burden placed on the community by not permitting the variation (and allowing for the
redistribution of building mass to provide a respectful relationship with the heritage item) would be disproportionate to
the adverse consequences attributable to the proposed non-compliant development. This disproportion is, in itself,
sufficient grounds to establish unreasonableness (relying on comments made in an analogous context, in Botany Bay
City Council v Saab Corp [2011] NSWCA 308 at [15]).
5. SUFFICIENT ENVIRONMENTAL PLANNING GROUNDS (CLAUSE 4.6(3)(b))
Having regard to Clause 4.6(3)(b) and the need to demonstrate that there are sufficient environmental planning
grounds to justify contravening the development standard, it is considered that there is an absence of significant
impacts of the proposed non-compliance on the amenity of future building occupants, on area character and on
neighbouring properties. The non-compliance is exacerbated by the slope of the site away from Princes Highway and
the building has been stepped towards Wyuna Street to reduce the non-compliance. In addition, future
redevelopment of lots on the opposite site of Lacey Street will result in even greater separation between the
proposed residential flat building and any future development, resulting in lesser shadow impacts.
On “planning grounds” the amended proposal successfully retains and integrates the heritage item on the site, and
achieves better views of the heritage item from Princes Highway than a compliant building envelope would.
The development also provides increased setbacks to the external walls for levels 2-6 on the Princes Highway and
additional setbacks to the Lacey Street and Wyuna Street frontages to reduce the impacts of the proposal. The noncompliance can be largely attributed to the provision of an accessible rooftop communal open space that will provide
high levels of amenity for future residents.
The variation to building height does not meaningfully impact on solar access, views or outlook and the streetscape
appearance is not impacted by the variation. As indicated, the proposal provides for a floor space ratio which
complies with (and is 949m2 less than) the maximum permitted and accordingly, the height breach is not associated
with additional density beyond what is expected by the controls or planned for the locality.
It is noted that in Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118, Preston CJ clarified what
items a Clause 4.6 does and does not need to satisfy. Importantly, there does not need to be a "better" planning
outcome:
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86. The second way is in an error because it finds no basis in cl 4.6. Clause 4.6 does not directly or
indirectly establish a test that the non-compliant development should have a neutral or beneficial effect
relative to a compliant development. This test is also inconsistent with objective (d) of the height
development standard in cl 4.3(1) of minimising the impacts of new development on adjoining or
nearby properties from disruption of views or visual intrusion. Compliance with the height development
standard might be unreasonable or unnecessary if the non-compliant development achieves this
objective of minimising view loss or visual intrusion. It is not necessary, contrary to what the
Commissioner held, that the non-compliant development have no view loss or less view loss than a
compliant development.
87. The second matter was in cl 4.6(3)(b). I find that the Commissioner applied the wrong test in
considering this matter by requiring that the development, which contravened the height development
standard, result in a "better environmental planning outcome for the site" relative to a development that
complies with the height development standard (in [141] and [142] of the judgment). Clause 4.6 does
not directly or indirectly establish this test. The requirement in cl 4.6(3)(b) is that there are sufficient
environmental planning grounds to justify contravening the development standard, not that the
development that contravenes the development standard have a better environmental planning
outcome than a development that complies with the development standard.
As outlined above, it is in any case considered that the proposal will provide for a better planning outcome than a
strictly compliant development due to the enhanced occupant amenity and equitable access provided for. At the very
least, there are sufficient environmental planning grounds to justify contravening the development standard.
6. CLAUSE 4.6(4)(a)
Preston CJ in Initial Action Pty Ltd v Woollahra Municipal Council details how Clause 4.6(4)(a) needs to be
addressed (paragraphs 15 and 26 are rephrased below):
The first opinion of satisfaction, in clause 4.6(4)(a)(i), is that a written request seeking to justify the contravention of
the development standard has adequately addressed the matters required to be demonstrated by clause 4.6(3).
These matters are twofold: first, that compliance with the development standard is unreasonable or unnecessary in
the circumstances of the case (clause 4.6(3)(a)) and, secondly, that there are sufficient environmental planning
grounds to justify contravening the development standard (clause 4.6(3)(b)). This written request has addressed
Clause 4.6(3)(a) in Section 4 above (and furthermore in terms of meeting the objectives of the development standard,
this is addressed in 7a below). Clause 4.6(3)(b) is addressed in Section 5 above.
The second opinion of satisfaction, in clause 4.6(4)(a)(ii), is that the proposed development will be in the public
interest because it is consistent with the objectives of the particular development standard that is contravened and
the objectives for development for the zone in which the development is proposed to be carried out. The second
opinion of satisfaction under cl 4.6(4)(a)(ii) differs from the first opinion of satisfaction under clause 4.6(4)(a)(i) in that
the consent authority, or the Court on appeal, must be directly satisfied about the matter in clause 4.6(4)(a)(ii), not
indirectly satisfied that the applicant’s written request has adequately addressed the matter in clause 4.6(4)(a)(ii). The
matters in Clause 4.6(4)(a)(ii) are addressed in Section 7 below.
7. THE PROPOSED DEVELOPMENT WILL BE IN THE PUBLIC INTEREST BECAUSE IT IS CONSISTENT WITH
THE OBJECTIVES OF THE PARTICULAR STANDARD AND THE OBJECTIVES FOR DEVELOPMENT WITHIN
THE ZONE IN WHICH THE DEVELOPMENT IS PROPOSED TO BE CARRIED OUT (CLAUSE 4.6(4((a)(ii))
7a. Objectives of Development Standard
The objectives and relevant provisions of Clause 4.3 are as follows, inter alia:
“

(a) to establish the maximum height for buildings,
(b) to minimise the impact of overshadowing, visual impact and loss of privacy on adjoining properties and
open space areas,
(c) to provide appropriate scale and intensity of development through height controls.”
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The Height of Buildings Map nominates a maximum height of 21m for the site. It is requested that an exception to
this development standard be granted pursuant to Clause 4.6 so as to permit a maximum height of 24.94m to the lift
overrun of Lift B.
In order to address the requirements of subclause 4.6(4)(a)(ii), each of the relevant objectives of Clause 4.3 are
addressed in turn below.
Objective (a) – The maximum height has been established at 21m for the site. The proposed development provides
a residential development and meets the objectives of the R3 Medium Density Residential zone objectives. The
proposed development is in line with the type of development envisaged for the site. The degree to which the
proposal exceeds the maximum height is relatively minor and importantly the development complies with and is
949m2 less than the maximum FSR for the site. In any event, a maximum height will still be maintained for the site, it
is simply that, in relation to the portion of the site occupied by the elements of the building to which this request
relates, the maximum height will be (for example):






24.94m at the lift overrun of Lift B, located centrally within the site;
22.42m at the point of the acoustic louvered screening to the services above Building A; and
21.88m at the edge of the communal open space balustrade
21.74m at the roof on the Lacey Street frontage; ad
21.23m at the Wyuna Street frontage.

For these reasons the proposed height meets Objective (a).
Objective (b) relates to minimising shadows on adjoining buildings and open space areas, visual impact and loss of
privacy. The comparative shadow study that has been prepared (and forms part of this request) compares the
proposed building envelope to a complying building envelope. The diagrams indicate that the proposed building
envelope only generates a minor increase in shadow impacts that will have a negligible impact on neighbouring
amenity (i.e. shadows on roof), and that a compliant building envelope would in fact have a greater shadow impact on
dwellings across Lacey Street at 9am on the winter solstice. Since the amended proposal is generously setback from
Princes Highway it lessens the overshadowing impact. The visual impact of the proposal is considered to be virtually
imperceptible from that of a compliant building height. The proposal is setback at Levels 2-6 by 6.6m-7m to Wyuna
Street frontage and provides considerable setbacks to the Princes Highway frontage. The visual impact of the
amended development is therefore reduced at key sensitive locations being the heritage dwelling and the R2 zone
interface. No significant loss of privacy of adjoining residents are anticipated given the compliant side setbacks to the
north-east, and the amended setbacks afforded by the Princes Highway, Lacey Street and Wyuna Street. The
proposed rooftop communal open space is setback from each elevation, and incorporates edge planters for privacy.
The proposal will have no adverse impacts on nearby open space areas.
For these reasons the proposed height meets Objective (b).
Objective (c) seeks to ensure development provides a suitable scale and intensity. The non-compliance of the height
does not offend the objective of providing an appropriate scale and intensity of development at the site. The amended
proposal provides a compliant and reduced FSR (1.69:1) that is (949m2) below the maximum permissible of 2:1 and
is therefore demonstrably within the intensity of development intended for the site. The amended built form, bulk and
scale is appropriate for the site and the proposed non-compliance with height will not be perceptible in the
streetscape and character of the locality. In particular, the amended proposal has been redesigned to give a high
level of respect to the heritage item and refrains from utilising a significant part of the site for apartment floor space.
The scale of the building (5 to 7 storeys) is consistent with what is generally accepted within a 21m height limit.
The proposed development is therefore consistent with the objectives for maximum height, despite the numeric noncompliance.
7b. Objectives of the Zone
Clause 4.6 (4) also requires consideration of the relevant zone objectives. The objectives of the Zone R3 Medium
Density Residential are as follows:
“To provide for the housing needs of the community within a medium density residential environment.
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To provide a variety of housing types within a medium density residential environment.
To enable other land uses that provide facilities or services to meet the day to day needs of residents.”
The proposed height non-compliance does not impact upon the achievement of the zone objectives. The amended
development will provide increased housing supply for the community within a medium density residential
environment. The proposal also provides a variety of housing types ranging from one bedroom apartments to three
bedroom terraces, within a large variety of configurations.
The height variation does not contravene any objectives for the zone and for that reason the proposed variation is
acceptable.
8. THE CONCURRENCE OF THE SECRETARY MAY BE ASSUMED (CLAUSE 4.6(4)(b))
The second precondition in cl 4.6(4) that must be satisfied before the consent authority can exercise the power to
grant development consent for development that contravenes the development standard is that the concurrence of
the Secretary (of the Department of Planning and the Environment) has been obtained (cl 4.6(4)(b)). Under cl 64 of
the Environmental Planning and Assessment Regulation 2000, the Secretary has given written notice, attached to the
Planning Circular PS 20-002 issued on 5 May 2020, to each consent authority, that it may assume the Secretary’s
concurrence for exceptions to development standards in respect of applications made under cl 4.6, subject to the
conditions in the table in the notice. In the present case, the Secretary’s concurrence will be assumed because (as
there has been an actual refusal) any consent may only be granted by the Land and Environment Court. The Court
is not a delegate of the Council and has all the functions and discretions of the Council (as per section 8.14(1) of the
Environmental Planning and Assessment Act 1979).
9. WHETHER CONTRAVENTION OF THE DEVELOPMENT STANDARD RAISES ANY MATTER OF
SIGNIFICANCE FOR STATE OR REGIONAL ENVIRONMENTAL PLANNING (CLAUSE 4.6(5)(a))
Contravention of the maximum height development standard proposed by this application does not raise any matter
of significance for State or regional environmental planning.
10. THE PUBLIC BENEFIT OF MAINTAINING THE DEVELOPMENT STANDARD (CLAUSE 4.6(5)(b))
As detailed in this submission there are no unreasonable impacts that will result from the proposed variation to the
maximum building height. Additionally, there is a public benefit in retaining to heritage item and re-distributing the
mass of the development on the site in a manner that both allows for its retention and for a respectful spatial
relationship.
As such there is no public benefit in maintaining strict compliance with the development standard. Whilst the
proposed building height exceeds the maximum permitted on the site by 3.94m (18.7%), the proposed development
is consistent with the objectives of the development standard and the objectives for development of the zone in which
the development is proposed to be carried out. It is the proposed development’s consistency with the objectives of
the development standard and the objectives of the zone that make the proposed development in the public interest.
The size of a variation, in itself, is not a material factor in the consideration of the clause 4.6 request.
Some examples that illustrate the wide range of commonplace numerical variations to development standards under
clause 4.6 (as it appears in the Standard Instrument) are as follows:
•

In Baker Kavanagh Architects v Sydney City Council [2014] NSWLEC 1003 the Land and Environment Court
granted a development consent for a three storey shop top housing development in Woolloomooloo. In this
decision, the Court, approved a floor space ratio variation of 187 per cent.

•

In Auswin TWT Development Pty Ltd v Council of the City of Sydney [2015] NSWLEC 1273 the Land and
Environment Court granted development consent for a mixed use development on the basis of a clause 4.6
request that sought a 28 per cent height exceedance over a 22-metre building height standard.
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•

In Season Group Pty Ltd v Council of the City of Sydney [2016] NSWLEC 1354 the Land and Environment
Court granted development consent for a mixed use development on the basis of a clause 4.6 request that
sought a 21 per cent height exceedance over a 18-metre building height standard.

•

In Amarino Pty Ltd v Liverpool City Council [2017] NSWLEC 1035 the Land and Environment Court granted
development consent to a mixed-use development on the basis of a clause 4.6 request that sought a 38 per
cent height exceedance over a 15-metre building height standard.

•

In Landco (NSW) Pty Ltd v Camden Council [2018] NSWLEC 1252 the Land and Environment Court granted
development consent for a land subdivision with clause 4.6 variations of between 47-51 per cent on the
minimum 450m2 lot size (allowing lots sizes ranging from 220 to 240m2).

•

In Stellar Hurstville Pty Ltd v Georges River Council [2019] NSWLEC 1143 the Land and Environment Court
granted development consent for 12-storey residential tower, on the basis of a clause 4.6 request, with a floor
space ratio exceedance of 8.3 per cent.

•

In Artazan Property Group Pty Ltd v Inner West Council [2019] NSWLEC 1555 the Court granted development
consent for a three storey building containing a hardware and building supplies use with a floor space ratio
exceedance of 27 per cent (1.27:1 compared to the permitted 1.0:1)

•

In Abrams v Council of the City of Sydney [2019] NSWLEC 1583 the Court granted development consent for a
four-storey mixed use development containing 11 residential apartments and a ground floor commercial tenancy
with a floor space ratio exceedance of 75 per cent (2.63:1 compared to the permitted 1.5:1)

•

In SJD DB2 Pty Ltd v Woollahra Municipal Council [2020] NSWLEC 1112 the Court granted development
consent to a six-storey shop top housing development with a floor space ratio exceedance of 42 per cent
(3.54:1 compared to the permitted 2.5:1).

In short, clause 4.6 is a performance-based control so it is possible (and not uncommon) for large variations to be
approved in the right circumstances.
11. CONCLUSION
Having regard to all of the above, it is our opinion that compliance with the maximum height development standard is
unreasonable and unnecessary in the circumstances of this case for each (and any) of the reasons nominated.
It is in the public interest as the development meets the objectives of that standard and the zone objectives.
This request demonstrates that there are sufficient environmental planning grounds to justify the contravention.
The requirements of Clause 4.6(3)-(5) are satisfied and the variation supported
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